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TUESDAY, FEBRUARY 26, 1957 


Untrep Srates SENATE, 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 


The committee met at 10:50 a. m., in room 424, Senate Office Build- 
ing, Senator James O. Eastland (chairman) presiding. 

Present: Senators Eastland (chairman), Kefauver, Johnston, Hen- 
nings, O’Mahoney, Wiley, Jenner, Watkins, Dirksen, Butler, and 
Hruska. 

Also present : Senators Smith of New Jersey, Case, and McCarthy. 

Also present: Joe Davis, chief clerk. 

The Cuatrrman. The committee will come to order. 

I would like to know if anyone is present who desires to testify in 
favor of this nominee. 

Senator Smiru. I do. 

Senator Casr. I do. 

The Cuairman. The two Senators from New Jersey. Is there any- 
one else ? 

Who present desires to testify in opposition to the nominee? 

Mr. Cuarces Smita. I do. 

Senator Burter. Mr. Chairman, there is a lady you didn’t see. 

Senator Henntnas. May we have the names of those witnesses # 

Mr. Cuartes Smirn. My name is Charles Smith, of New York. I 
represent the National Liberal League. 

The Cuatrman. Who isthe lady ? 

Mrs. Serrz. I came into this through the civil-rights action which I 
was filing, and it automatically brought Mr. Brennan into the picture. 

The Cuarrman. Do you desire to testify, ma’am ? 

Mrs. Serrz. Yes, I would. 

The CHatrMan. What is your name, ma’am ¢ 

Mrs. Serrz. Mrs. Arthur McGregor Seitz. 

Senator McCartruy. We have the commencement of our Labor 
Racketeering Committee this morning, and if it were possible I would 
like to dispose of my testimony first. 

Senator Smiru. Mr. Chairman, my statement will take about a min- 
ute and a half. The candidate is from New Jersey, and we would 
like simply to place our endorsement in the record. 

The Cuairman. Proceed. 

Senator Case. I would take about a half-minute. 

Senator Smirn. Senator Case and I have a very brief statement. 
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STATEMENT OF HON. H. ALEXANDER SMITH, A UNITED STATES 
SENATOR FROM THE STATE OF NEW JERSEY 


Senator Smrrn. Mr. Chairman, as the senior Senator from the 
State of New Jersey, it is an honor for me to appear before this com- 
mittee on behalf of the nomination of William J. Brennan, Jr., of 
Rumson, N. J., as Associate Justice of the United States Supreme 
Court. 

Justice Brennan is one of the most preeminently qualified members 
of the New Jersey bar, and has served with distinction as a member 
of the New Jersey judiciary over the last 7 years, the last 4 years as 
justice of the Supreme Court of New Jersey. That is our highest 
court-of New Jersey. 

Justice Brennan’s background and experience should enable him 
to become an outstanding member of the highest Court in this land. 
He possesses an excellent Tegal training, wide and varied experience in 
private practice, distinguished service as both a trial and appellate 
judge, and an alert and v igorous mind. 

As a result of his contributions to Army and Air Force procure- 
ment programs of the War Department in World War II he is a 
distinguished holder of the Legion of Merit. 

His appointment to the Supreme Court by President Eisenhower 
has been widely received with generous commendation. The nomi- 
nation comes before this committee with the endorsement of the Amer- 
ican Bar Association, various bar associations within the State, and 
the personal support of New Jersey’s Chief Justice Arthur Vander- 
bilt, a nationally known and respected jurist. 

I urge the committee to report speedily and unanimously his nomi- 

ation to the Senate for confirmation. 

t thank you for the privilege of appearing. 

Senator Hrnninoes. Mr. Chairman, did I understand the distin- 
guished senior Senator from New Jersey to tell us how long the 
nominee has been engaged in the practice of law or has served in a 
judicial capacity ? 

Senator Casr. Since 1931. 

Senator Henninos. Of what schools he may be a graduate and such 
other things as may be pertinent? 

Senator “SMITH. “He was born on April 25, 1906. He was edue: ated 
at the University of Pennsylvania, b achelor of science in economics 
in 1928, went to Harvard Law School, bachelor of laws in 1931, ad- 
mitted to the bar of New Jersey in 1932. His experience from 1931 to 
1949, he was with Pitney, Hardin, Ward & Brennan, Newark, N. J., 
partner, one of the leading law firms in Newark, N. J. State of New 
Jersey Superior Court judge 1949 to 1950, Appellate Division judge 
1950 to 1952; and 1952 to present Supreme Court Justice; 1942 to 
1945 he was colonel in the United States Army. Married and has three 
children. Lives in Red Bank, N. J. His home address is Rumson. 

Senator Hennines. Mr. Chairman, I take it the Superior Court in 
the State of New Jersey is the highest court of original jurisdiction { 

Senator Surrn. He has had tr ‘ial experience. He has been on the 
Supreme Court for 4 years. That is the highest court of the State. 

Senator Hennines. The other court you mentioned—the Superior 
Court—is that the highest court of original jurisdiction in the State ? 
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Senator Case. Justice Brennan has served both on the Superior 
Court, which is the highest court of original jurisdiction, and the 
Supreme Court, the highest appellate court in the State. 

Senator Henntnes. He has had both trial experience and appellate 
experience as a judge? 

Senator Smiru. Yes. 

Senator Krravuver. Did Senator Smith say how long he and his 
family have known Judge Brennan and his family ? 

Senator Smirn. How long have I known him? 

Senator Kerauver. Yes. 

Senator Smiru. I would say over a period of recent years. I can’t 
say exactly how long. Justice Brennan for a number of years has 
been a well-known figure. Personally I don’t know him as well as 
members of my family do. I have relatives who live near him and 
I hear about Justice Brennan all the time from them. I suppose I 
have known him over a year of 8 to 10 years. 

Senator Hennrneas. Based on your family association and your 
association with him, you make this recommendation in the light of 
that association also? 

Senator Smiru. Oh, I do indeed. I wanted to add to my prepared 
statement which was more or less formal that one of the high quali- 
ties that Justice Brennan has is his human touch for people. He is 
a man of wide interests, wide understanding of people, and I have 
also always been impressed with his ability to get together and meet 
people. My own contacts with him have been of the friendliest kind 
socially. I feel from the standpoint of his social qualities he is one 
of the outstanding citizens we have in the State aside from his pure 
legal ability. He is one of our outstanding citizens. 

The Cuarmman. Any further questions, gentlemen ? 

Senator Henninos. May I ask whether either of the Senators from 
the State of New Jersey who are here today recommended the ap- 
pointment of the Associate Justice-designate to the Department of 
Justice? 

Senator Smirx. No; we did not. 

Senator Hennines. Were either of the Senators consulted about his 
designation as Associate Justice? It happened during the election 
campaign as I recall. 

Senator Smiru. The procedure that was followed by the Depart- 
ment of Justice and by the President when the vacancy occurred was 
he combed this whole country with a fine-tooth comb for the best 
equipped personnel. I was not approached on the subject until his 
name came into the picture and then I was asked to check up on him. 
I did not initiate it. I would have been happy to have done so but 
I didn’t do so. As soon as I was told by the White House that the 
Justice was to be considered, I knew him by reputation, but I wanted 
to check on him myself. I called up our Chief Justice Arthur Van- 
derbilt who is a great personal friend of mine and is one of the ablest 
men in the judicial field. He said that no man in his judgment, 
not only in the State of New Jersey but throughout the United States, 
than our candidate here for this high office would be better. T felt that 
a very careful check had been made. Politics was out of it entirely. 
Tt had nothing to do with politics because it happens that Justice 
Brennan is a Democrat and a worthy Democrat and worthwhile Demo- 
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crat in our State. If I were a Democrat I would respect and admire 
him. We are of different parties but I have always respected him. 
Senator Henninos. Thank you, Senator. 
The Cuarrman. Any further questions? 
Senator Case? 


STATEMENT OF HON. CLIFFORD P. CASE, A UNITED STATES 
SENATOR FROM THE STATE OF NEW JERSEY 


Senator Case. I am happy to have this opportunity in joining my 
senior colleague in supporting the nomination of Judge Brennan as 
Associate Justice. Weare very proud of him in New Jersey. He was 
born in Newark and started practicing law, after the schooling you 
had described to you, in 1931. During the war years he served as a 
colonel and received the Legion of Merit. In 1941 he was named to 
the Superior Court bench and for a year served, just to emphasize the 

oint that Senator Hennings raised, in the trial bench. <A year later 

e was appointed to the Appellate Division of that court which is the 
intermediate appellate court in our State. In 1952 he was elevated to 
the highest bench in our State, the Supreme Court. 

It might be mentioned, I noticed that in these years a Republican 
administration was in charge of the affairs of New Jersey and Mr. 
Justice Brennan’s appointments were made during those administra- 
tions. Both by temperament and experience he is eminently qualified 
for service on our highest court, and among fellow members of the bar 
he is highly esteemed not only for his legal ability but for his integrity 
and fairness which characterized his advocacy of cases and his deci- 
sions. 

On the bench he has served, he has deserved the respect and admira- 
tion of his colleagues—by members of the bar and bench alike. He is 
generally regarded as exemplifying the finest traditions of judicial 
office, and throughout the State he enjoys the confidence and trust of 
his fellow citizens regardless of their race or creed. I know I speak 
as Senator Smith did for the citizens of our State generally in express- 
ing the deepest confidence that the years will attest the merit of his 
selection for the high post of Associate Justice of the Supreme Court. 

The Cuarrman. Senator Kefauver, any questions? 

Senator Kerauver. Senator Case, you have known of Judge Bren- 
nan. Have you known him personally ? 

Senator Casr. I have known of Judge Brennan for along time. It 
is to my regret that I must say that I have known him personally only 
for several months. Although I am a lawyer, I have never been a 
member of the New Jersey Bar. My practice has been in New York. 
By reputation and by the word, unanimous word of the members of 
the bench and bar and citizenry of our State, Iam completely satisfied 
that everything that has been said of Mr. Justice Brennan is sound and 
true. 

Senator Keravuver. That’s all, Mr. Chairman. 

The Cuatrman. Senator Watkins? 

Senator Watkins. No questions. 

The Cuarrman. Excuse me, Senator Wiley ? 

Senator Witxy. No, I just arrived. I apologize, I’m sorry. I had 
another committee meeting. 
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The Cuamman. Senator O’Mahoney ? 
Senator O’Manoney. No questions. 
The CHarrman. Senator Dirksen ? 
Senator Dimxsen. No questions. 

The Cuatrman. Senator Butler? 
Senator Butter. No questions. 

The Cuarrman. Thank you, gentlemen. 
Senator McCarthy ? 


STATEMENT OF HON. JOSEPH McCARTHY, A UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator McCartuy. Mr. Chairman, I first want to thank the com- 
mittee very, very much for giving me the right to ask a few questions 
of this nominee to the Supreme Court. They will be very brief, but 
I think important. 

The CHarrmMan. Wait just a minute. 

Mr. Clerk, I want you to put in the record all letters and communi- 
cations that were received both in favor and opposing this nomination. 

(The letters and communications referred to have been filed for the 
record. ) 

Proceed. 

Senator McCartny. I have never personally met Mr. Brennan and 
so anything I say here is not motivated by any personal feelings 
toward him. I have asked for the right to appear and before I ask the 
questions I would like to read a very, very brief statement. 

I have asked to appear before the committee in this matter for 1 
reason and 1 reason only. 

As the committee is well aware, the Supreme Court will have a 
number of cases before it in the months ahead concerning the Com- 
munist conspiracy, and concerning congressional efforts to expose 
the conspiracy. 

Whether Congress will be able to pursue its investigations of com- 
munism will depend, in very large measure, upon how those cases 
are decided. 

I, therefore, think it is of the utmost importance for this committee, 
for the Senate, and for the American people to know if the judges 
that will decide those cases are predisposed against congressional in- 
vestigations of communism. 

On the basis of that part of his record that I am familiar with, 
I believe that Justice Brennan has demonstrated an underlying hostil- 
ity to congressional attempts to expose the Communist conspiracy. 

I can only conclude that his decisions on the Supreme Court are 
likely to harm our efforts to fight communism. 

I shall, therefore, vote against his confirmation unless he is able 
to persuade me today that I am not in possession of the true facts 
with respect to his views. 

I shall want to know if it is true that Justice Brennan, in his public 
speeches, has referred to congressional investigations of communism, 
for example, as “Salem witch hunts,” and “inquisitions,” and has 
accused congressional investigating committees of “barbarism.” 

I have evidence that he has done so. And such views, in my opinion, 
reflect an utterly superficial understanding—putting it mildly—of 
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the Communist threat to our liberties, as well as an underlying con- 
tempt for the Congress of the United States. 

I believe that before a vote is taken on this matter, this committee 
and the Senate, and the American people, have a right to know whether 
Justice Brennan can be counted on to help or hinder the fight against 
communism. 

And may I say, Mr. Chairman, I appear merely to keep the record 
straight. I don’t have any high hopes of being successful in opposition 
to Justice Brennan’s nomination. I have great fear that the left- 
wing—and I emphasize leftwing—Democrats and the so-called mod- 
ern Republicans, just what that means I don’t know, but the modern 
Republicans will roll over and play dead and will approve his nomi- 
nation. 

I say I have some questions to ask him. I will try to make this as 
brief as possible but I do tremendously appreciate the opportunity of 
making the record. 

May I say, Mr. Chairman, while I have a number of books here, I 
have no intention of reading them. They are merely here in case 
questions should come up that might require their use. 

Senator O’Manoney. May I ask the Senator a question or two, Mr. 
Chairman ? 

The CHatrmMan. Yes, sir. 

Senator O’Manoney. You made a reference in your written state- 
ment to your possession of certain documents. Would you identify 
the documents ? 

Senator McCarruy. I will be glad to. I think, Senator, they should 
be inserted in the record. 

Senator O’Manonrey. What do you have? 

Senator McCartuy. They are statements that come from the mouth 
of Justice Brennan. 

Senator O’Manonry. Pardon me, Senator—-— 

Senator McCarruy. Can I finish, Senator? 

Senator O’Manonry. No—— 

Senator McCarruy. Let me finish my answer. 

Senator O’Manoney. You can’t answer it—— 

Senator McCarruy. Senator O’Mahoney, let me answer your ques- 
tion. 

Senator O’Manonry. You can’t answer it until you know what my 
question is. 

Senator McCarrny. I heard your question. 

Senator O’Manoney. But you don’t understand it. Let me say 
for the record, Senator, that the documents which you have in your 
hand are mere typewritten papers. I don’t want you to read them. I 
want you to identify them. What are they? Then, of course, they 
ought to be made a part of the record. 

Senator McCarruy. I was about to identify them, Mr. O’Mahoney. 

Senator O’Manonry. Please do. 

Senator McCarruy. And I might say that these were gotten from 
Mr. Brennan’s office as a result of news statements about them, so I 
assume they are accurate. 

Senator O’Manonry. Oh, youassume. I wanttoknow. Are they 
accurate ? 

Senator McCarrny. When they come from him, Senator. 
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Senator O’Manoney. What is your proof? 

Senator McCartuy. When they come from him. 

‘ Senator O’Manonry. What is your proof that they come from 
im ¢ 

Senator McCarruy. His letter stating that he is sending them to 
me. If he questions them, I would be glad 

Senator O’Manonry. Now you are identifying them. 

Senator McCarrny. Senator, let me finish. Let me finish one 
question. 

Senator Hennrnes. Mr. Chairman, in the interest of orderly pro- 
cedure should we not as we would in court identify the documents for 
what they purport to be? 

Senator O’Manoney. That is what I am ye to do. 

Senator McCarrny. May I say to you, I don’t know what docu- 
ments will be called into being. The documents I referred to now are 
speeches made by Mr. Brennan. 

Senator O’Manonry. Your say-so doesn’t make them so. 

Senator McCarruy. I think my say so may mean something, Sen- 
ator O'Mahoney. I have just told you that they are speeches of Mr. 
Brennan. If he says they are not, then we will be glad to hear from 
him, I’m sure. 

Senator O’Manonry. If you would only identify them, then we 
would know whether your say-so is correct. 

Senator McCarruy. Could you give me 1 second’s time to identify 
them ? 

Senator O’Manoney,. Read the letter which you say you received. 
That would be proof. 

Senator McCarrny. Could I give you 
Senator, without interruption ? 

Senator O’Manonry. You have all the time there is, sir. I just 
want you to proceed in an orderly manner, not in a disorderly manner. 

Senator McCarry. If I didn’t have this interruption, I would be 
proceeding in an orderly manner. 

Senator O’Manonery. Yes; for the record you stated you had a 
lot of books on the table. I see only the Congressional Record and 
some concealed pamphlets. [ Laughter. ] 

Senator McCarrny. I may say, Mr. Chairman, that some of the 
audience may think this is humorous. There is nothing humorous 
about appointing a Justice to the Supreme Court and I don’t think it 
is humorous. You may have a great sense of humor, Senator, but I 
am trying to answer your question, and I will answer it if you will 
be quiet for just 30 seconds. Will you do that for me? 

Senator O’Manoney. Please answer the question, and I shall be 

uiet. 
The Cratrman. Proceed, Senator McCarthy. 

Senator McCarrny. What I would like to refer to are two speeches 
made by Mr. Brennan. They were forwarded to me after a telephone 
conversation between Mr. Bozell of my office and Mr. Brennan’s 
secretary. He promised at that time to send these speeches. These 
speeches were sent and from the news reports I had no reason to 
believe that the speeches had been distorted or were inaccurate. If 
you will bear with me, I may say that Mr. Brennan apparently is a 
very erudite gentleman, he gives very good speeches on an overall 
basis, but I am not going to discuss the overall speech of Mr. Brennan. 





could you give me 1 second, 
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I intend to question him about some of the items that he brought 
forth in that. 

Senator Butter. When were these speeches made and where? 

Senator McCartuy. March 1, 1954. 

Senator Butter. Where? 

Senator McCarrny. With the name of McCarthy—the Charitable 
Irish Society. 

Senator Henninos. What city or town? 

Senator McCarruy. At Boston. 

Senator Butter. What date? 

Senator McCarrnuy. March 17. 

Senator Buriter. What year? 

Senator McCarruy. 1954. 

The Cuamman. We will have to have order. If we can’t, the spec- 
tators will have to leave the room. 

Senator McCartuy. The other made before the Monmouth Rotary 
Club on February 23, 1955. It was during the investigation of com- 
munism at Fort Monmouth or at about that time. 

The CuarrMan,. That was an investigation that you conducted ? 

Senator McCarrny. It was an investigation that our committee 
conducted, and I was in charge of that. Pardon me, Senator, for 
feeling a bit strongly on this. 

Senator O’Manonery. You have answered the question now. You 
were fencing around, apparently not understanding the question. 

The CHatrmMan. Do you want those admitted into the record? 

Senator McCarruy. I think in fairness to Mr. Brennan the entire 
documents should be submitted in the record. 

The Cuarrman. They are admitted into the record. 

Senator McCarrny. Because I might say they are good speeches. 

(The documents referred to are as follows :) 


THE CHARITABLE IRISH Socrery, Boston, MAss., Marca 17, 1954 


Mr. President, reverend clergy, distinguished guests, and members and friends 
of the Charitable Irish Society, my pleasure in having the honor on this night 
of St. Patrick to address this ancient and honorable society is the greater for the 
warmth of Mr. O’Neill’s gracious and overly generous introduction. As I listened 
to him, again, as often this evening, I thought how wrong Samuel Johnson was. 
It was he, you will remember, who coined the canard, “The Irish are a fair 
people ; they never speak well of one another.” 

The assignment is particularly pleasant, as it ever must be to one of Irish 
blood, to respond to the toast, “To the day we celebrate.” 

This is the day every year when the whole Nation seems to go on a genealogical 
binge to find a strain of Irish somewhere in the family lineage. We who need 
go back no further than our parents’ Roscommon cottages witness the avid 
search, smugly we must confess, and yet with an inner if unexpressed pride 
that all America should in that way show its recognition of how completely 
American are the Americans of Irish ancestry. It adds a particular zest to our 
annual festival when we gather throughout America, as once again we do tonight, 
in convocations of the quality, if not always of the magnificence, of our meeting 
here. 

Americans of Irish stock now number five times as many as the number of 
Irish who are the Irish nation. There are more of us around Boston than there 
are residents in Dublin. The alehemy which has melded the Irishman into 
the complete American may have the flavor of the abstruse, but the meld for all 
to see, perhaps envy, and the reason for it is obvious. The Irish love of indi- 
vidual liberty has naturally flowered in this America where the promise of 
that liberty has been realized as nowhere else on earth. 
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And we lay claim to having made a measurable contribution to the building 
of this America—a claim made not the less loudly because we willingly acknowl- 
edge that we had some help. 

My theme tonight is a reminder that this is a religious America, a subject 
anachronistic to some, but I submit really timeless because it explains so much. 
Many have remarked the unique fervor with which we Americans of Irish 
stock embrace our religious faith. One commentator has said that the value 
we set upon the constitutional guaranties of religious liberty has made the 
Irish probably more deeply emotionally attached to America than any other 
national group in American society. We here tonight will be quick to say that 
our deep pride in being Americans also has roots in the guaranties of the other 
human liberties to be found in the Constitution. 

But let us admit the emphasis for the moment. Does not that very trait 
have special significance in the times in which we live? 

That the alarm clock of history is wound up in periods of world crises and 
proceeds to run down between times is a truism. Emphatically today’s days 
are lived at the high tension of alarm. Not only is it that everywhere in the 
world is there an uneasy sense that we are in the midst of profound changes 
in our social, political, and economic life, nor merely that the flow of events 
seems to be forcing men and nations relentlessly to a choice between strikingly 
different and strongly competing philosophies of national life. Rather is it 
that there is an increasing consciousness of a terror abroad in the world which 
if it could would turn the clock back to the dark days of tyranny and oppression 
from which this America provided escape and asylum, not for our forebearers 
alone but for all peoples whose children proudly wear with us the label “Amer- 
ican.” None questions now the portentous fact, starkly revealed by daily 
events that the fundamental difference between our Government and that of 
our enemy is that we Americans accept, and he rejects, the concept that man- 
made government must ever be subject and obedient to the laws of God. All 
Americans, those of Irish blood and those not of Irish blood, accept the great 
truth expressed by James Madison, that “Before any man can be considered 
as a subject of civil society he must be considered as a subject of the governor 
of the universe—every man who becomes a member of any particular society 
must do it with a saving of his allegiance to the universal sovereign.” And 
ever since, all branches of government in America have followed a course of 
official conduct which openly accepts the existence of God as the Creator and 
Ruler of the Universe. 

Every official of Government, State or Federal, presidents, governors, judges, 
officeholders at all levels, before assuming their duties of office, take an oath 
that is a recognition of God’s authority and an undertaking by the official to 
accomplish the transaction to which it refers as required by His laws. The con- 
federated colonies and, later, the States organized as a constitutional nation, 
acknowledged the existence of and bowed before the Supreme Being. The 
Declaration of Independence, phrased in ‘the political ideology of Thomas Jeffer- 
son, frankly grounded its position in the inalienable rights endowed by God, the 
Creator, made appeal to Him, the Supreme Judge of the World, for the rectitude 
of that position, and expressed trust in the Divine Providence for protection in 
the fulfillment thereof. The Articles of Confederation recited the beneficient 
intervention of the Great Governor of the World. The Thanksgiving Proclama- 
tion issued annually by the President, founded originally on resolution and con- 
tinued through the years by tradition, gives, by its continuity and content, a 
striking reflection of the acceptance by our Nation, and specifically by our 
Government, of the idea and existence of God. Our coined dollar for years 
beyond memory has carried the inscription “In God We Trust.” And the con- 
stitutions of the several States too are replete with declarations placing God 
at the apex of all things. A famous Justice of the United States Supreme Court 
has said of them, “There is a universal language pervading them all having one 
meaning. They affirm and reaffirm that this is a religious nation; these are not 
individual sayings, declarations of private persons; they are organic utterances; 
they speak the voice of the entire people.” Whatever their religious belief, all 
Americans acknowledge with us the fitness of recognizing in important human 
affairs the superintending care and control of the Great Governor of the Universe 
and of acknowledging with thanksgiving His boundless favors, of bowing in 
contrition when visited with the penalties of His broken laws. 

Yes, this America, like the Irish since St. Patrick planted the seed of Chris- 
tianity in Ireland in the year 432, is and always has been theistic. The influence 
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which that force contributed to our American origins and the direction which it 
has given to our progress, are beyond calculation. The heirs of an intense 
religious devotion, as we Irish are, are joined by Americans of all creeds in the 
depth of our persuasion that it is of supreme importance to our Nation that our 
people remain theistic, that belief in God shall abide. 

Yes, this is a religious nation—not a Catholie nation, or a Protestant nation, 
or a Jewish nation, but increasingly a genuinely free and tolerant society 
simultaneously preserving religious freedom while destroying religious bigotry, 
in a word, a nation, as Madison hoped, where “Whilst we assert for ourselves 
a freedom to embrace, to profess and to observe the Religion which we believe 
to be of Divine origin, we cannot deny any equal freedom to those whose minds 
have not yielded to the evidence which has convinced us. If this freedom be 
abused, it is an offense against God, not against men. To God, therefore, not 
to man, must an account of it be rendered.” 

All our liberties are precious but none so precious as religious liberty for 
without it the other liberties cannot exist. 

Some insist that we Irish are prone to claim too great a share of the credit 
for this America. Well, though I make my head a target by saying it, I am bold 
enough to suggest that there is cogent evidence that the determination of 
Jefferson and Madison to embed the ideal of religious liberty in the Constitution 
was given strong impetus by the happenings in Ireland at the very time the States 
were considering the ratification of the Bill of Rights, which are the first 10 
amendments. Those years between 1791 and 1798 witnessed Ireland’s supreme 
effort to shake itself free of a tyranny which had its roots in the union of the 
state with an established church. It was the effort of a united Ireland—jointly 
of Irish Roman Catholics and Irish Protestant Dissenters. Their common bond 
was the hatred and fear they shared of the religious favoritism shown the estab- 
lished church, the galling compulsion that Catholic and Dissenters alike pay 
tithes to support that church, and the concomitant suppressive measures imposed 
not alone upon their freedom to practice their own faiths but the oppressions 
which saw their lands stolen by force, exploited by absentee owners with great 
recklessness, and divided up into plantations for favorites—a tyranny so foul 
that even Jonathan Swift was moved to protest that everything should “be burnt 
that comes from England except the people and the coals.” 

The Catholie and Protestant Irish joined forces in the famed Society of United 
Irishmen, organized in 1791, when your distinguished organization had already 
reached the maturity of 54 years, and was disbanded and dead in the holocaust 
of battle by 1798 at the time of your Gist birthday. Led by the immortal Theo- 
bald Wolfe Tone, a young Protestant lawyer, the Society of United Irishmen 
rallied every element of Irish life to its standards, north, south, east, and west. 

Wolfe Tone knew that, tightly welded as the Irish were, and fanatical as was 
their determination to revolt under the goad of brutal persecution, an armed 
uprising could succeed only with outside help. He journeyed to Paris and sought 
and obtained the help of the French. In December of 1796 a French fleet of 43 
vessels with 15,000 men set out for Ireland. But en route a great storm arose, 
the fleet was destroyed, and the landing of such few as reached Bantry Bay was 
easly prevented. 

Wolfe Tone did not give up. He returned to France in the winter of 1797, 
prevailed upon the French to try again with some help from the Dutch. This 
time another huge fleet and 10,000 men embarked. But disaster again befell. 
The fleet was becalmed and the enemy had time to collect a force which inter- 
cepted and totally defeated the French and Dutch at Camperdown. 

Lesser men would have despaired. But Wolfe Tone returned to France to try 
again. Meanwhile, however, the enemy had become aware that the Society of 
United Irishmen was being stealthily forged into an efficient military organiza- 
tion awaiting only the arrival of Wolfe Tone and the French to revolt throughout 
the island. They set out to crush the organization. Martial law was declared, 
such society officers as could be identified were thrown into prison or executed, 
hideous excesses of soldiery were neither discouraged nor forbidden. 

Then the movement was dealt its cruelest blow. Within Ireland the con- 
trolling group of the society, kept to 15 because of the necessity of stealth in 
their meeting and planning, was betrayed by one of their own number, a Thomas 
Reynolds by name. As our American Revolution had but a decade earlier pro- 
duced Benedict Arnold, the Irish revolution produced its own. Reynolds re- 
vealed the final plans for an uprising in coordination with the French, who 
under Wolfe Tone’s urging had outfitted a third fleet which was then en route 
to Ireland. 
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All the leaders were seized and immediately hanged. The arduously collected 
and carefully stored arms and weapons were taken and there was loosed upon 
the Irish people a terror with few parallels, so ruthless that even the enemy 
military commander lost control of his troops and in his words protested to 
London, “Every crime, every cruelty that could be committed by Cossacks and 
Calmuchs has been committed here. The way in which the troops have been 
employed would ruin the best in Europe.” 

But, through leaderless and virtually without arms, using pipes or sticks, or, 
more often, their bare hands, driven on by flaming hate and sustained by raw 
courage alone, the Irish people nevertheless revolted throughout Ireland in the 
tragic insurrection of 1798. Foredoomed to failure in an awful carnage, they 
attacked at Prosperous, Dunbayne, Barretstown, in Kildare and Carlow and 
Dublin: but on all sides they were terribly repulsed with horrible losses. 

On Tara’s historic hill, 3,000 of them attacked a large force of Royal horse 
and foot with nothing but flesh to meet cannon and shot. Only a handful lived 
to tell the story. In Wexford the United Irishmen knew their Gettysburg. 
Almost solidly a Catholic county then, as today, their leader was a Protestant, 
Bagenal Harvey. Their field commanders were two priests, Fathers John and 
Michael Murphy. Initially they achieved a huge success—5,000 of them attacked 
and overwhelmed a force of Royal cavalry and infantry and obtained desperately 
needed arms, ammunition, military stores, and many horses. With these, in- 
sult, outrage and murder were fearfully avenged. No quarter was given. One 
Royal regiment lost all but five men. 

But now came upon the stage a man familiar in American history—Lord 
Cornwallis. He became the enemy’s commander in chief. The Irish of Wex- 
ford, after a succession of battles, had achieved something like a cohesive 
force of 20,000 which early in June were deployed on Vinegar Hill, a name 
curiously reminiscent of some battlefield of our own Civil War. It was near 
Enniswithy. To it Cornwallis brought his Royal forces of regulars and militia 
who completely surrounded the hill. Discipline and artillery at last prevailed 
over numbers and valor, and after 2 hours of battle the insurgents broke and 
were mowed down in a fearful slaughter. The gallant Father Michael Murphy, 
thought invulnerable to bullets by his men, fell leading an assault. 

This, then, was the scene in Ireland as Wolfe Tone with the third French 
fleet drew near. The enemy, of course, were forewarned and ready. They fell 
upon the fleet in overwhelming force off the coast of Donegal and in a fierce 
6-hour engagement completely destroyed it. 

Wolfe Tone was captured and sentenced to death, not as a prisoner of war, 
but as a traitor. He outwitted his captors by opening a vein and dying before 
the sentence could be carried out. 

So, what Benedict Arnold and Lord Cornwallis could not do in America, 
Thomas Reynolds and Lord Cornwallis accomplished in Ireland. 

T. S. Eliot has said, “Of all that was done in the past, you eat the fruit, 
rotten or ripe.” Now, this I know, is an impartial audience. Surely the wish 
is not merely the father to the thought and the historians right who say it is 
mere coincidence that our Founding Fathers chose that moment to write into 
our organic law that the state should tolerate all religions and allow them all 
freedom of expression. The Irish nation was not for a century and a quarter 
to have the opportunity to write this fundamental of liberty into a constitution 
of an Irish Republic. But meanwhile countless numbers escaped the denom- 
inational concept of the state by emigrating to America where they seized, with 
what advantage to our America we all know, the opportunity to develop and 
expand this new continent where the binding together of ecclesiatical with 
political privilege was not to be known. 

But our American way of life now faces a different and perhaps even more 
deadly challenge because its target is not one, or some, but all religions. Anne 
O’Hare McCormick, in last Saturday’s New York Times labeled it “the real 
danger—the massive forces of the imperialist communism that seeks to conquer 
the world.” Organized atheistic society is making a determined drive for 
supremacy by conquest as well as by infiltration. We are at a crucial hour, 
and Americans of all faiths have a common stake in the outcome and are eoin- 
mendably on the alert, although for decades our cries of danger fell largely 1: n 
deaf ears. But certainly we need not panic. As Miss McCormick puts it, “the 
picture of ourselves as a Nation petrified by the fear of communism is neither 
true nor flattering.” Americans of all races and creeds have closed ranks against 





the godless foe. Whatever of treasure, of time, of effort required to defeat 
him, we will provide, and gladly. But we cannot and must not doubt our strength 
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to conserve, without the sacrifice of any, all of the guarantees of justice and 
fair play and simple human dignity which have made our land what it is. 

When the Master of Men trod the earth, He said, “Ye shall know the truth, 
and the truth shall make you free.” The dictators of His day nailed Him to 
a cross. But the truth He brought has uprooted every dictator since His time. 

“The truth shall make you free.” Free—not rich! Freedom was the promise. 
Since that promise was made, the centuries have waxed and waned, economic 
tides have risen and fallen, but humanity has never ceased its struggle to be 
free. Autocrats have enslaved men, dictators have regimented them, tyrants 
have ground them down. But 1,800 years after that old promise there was 
set up in America a system of government based upon the dignity and inviola- 
bility of the individual soul, declaring that all men have God-given inalienable 
rights to life, liberty, and the pursuit of happiness. In the 178 years since that 
happy event, this old world, released from tyranny, watered by individual liberty, 
revivified by the initiative of millions of free men working in their own way for 
themselves and their children, has produced more of human happiness and 
has made greater progress in the arts, sciences, education, and economic pros- 
perity than in all the previous centuries of experimentation with the absolute 
state put together. The enemy deludes himself if he thinks he detects in 
some practices in the contemporary scene reminiscent of the Salem witch hunts, 
any signs that our courage has failed us and that fear has palsied our hard-won 
concept of justice and fair play. These are but passing aberrations even now 
undergoing systematic deflation. Perhaps you heard and saw Bishop Fulton J. 
Sheen on his TV program last night. He put the matter in his eloquent and 
magnificent style. He said that when Americans bait traps to catch rats and 
use overripe Gorgonzola which smells up the house and nauseates everyone 
in it, we don’t stop using cheese to bait traps to catch rats, we change from 
Gorgonzola to less odorous Swiss. America, the leader and hope of free men 
everywhere, has supreme confidence in the irresistible strength of our free society 
to meet and vanquish today’s imperialism, so utterly devoid of hope and offering 
man only the promise of a degrading slavery. 

For us, the Americans of Irish descent, to whom America is so much, I would 
close with Harry Lauder’s story of the lamplighter. The great comedian told 
us of sitting at his window in his Scotland home many years ago, long before 
the advent of electric lights, watching the street lamplighter light the evening 
lights. He would watch him as he would place his ladder, climb and light the 
lamp, take down the ladder and go to another, and so on down the street until 
at last he could see the lamplighter no more but could tell the way he went by 
the lamps he had lighted. 

So it is, my friends, with you and me of Irish blood. As we go through life, 
may we be found lighting the lamps of truth and justice and righteousness, even 
as our Irish forebears before us, so that as time passes and we move from the 
scene of action, our own children and their children after them, though we be 
lost to view, may tell the way we went by the lamps we lighted along life’s 
pathway. 


MonMoUTH Rorarky CLups, FEBRUARY 23, 1955 


I sincerely appreciate the courtesy of the invitation to be with you tonight. It 
is several years since circumstances compelled me to resign my membership 
in the Newark Rotary Club, but I have many fond recollections of that asso- 
ciation and they make me feel very much at home in this gathering of my neigh- 
bors of Monmouth County. 

The Rotarian ideal of service with its objectivees of high ethical standards in 
our relationships with each other and the advancement of international under- 
standing, good ‘will, and peace takes on a special significance in this troubled 
day. Faith in our God, in our selves, in our fellow man are the foundations 
upon which the Rotary ideal rests—and when in our lives have those essentials 
had more meaning, when has the striving for them ever been more worth while? 

That the alarm clock of history is wound up in periods of world crises and 
proceeds to run down between times is a truism. 

Emphatically today’s days are lived in the high tension of alarm. Not only 
is it that everywhere in the world is there an uneasy sense that we are in the 
midst of profound changes in our social, political, and economic life, nor merely 
that the flow of events seems to be forcing men and nations relentlessly to a 
choice between strikingly different and strongly competing philosophies of 
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national life. Rather is it that there is an increasing consciousness of a terror 
abroad in the world which if it would turn the clock back to the dark days of 
tyranny and oppression from which this America provided escape and asylum 
not for our forebears alone but for all peoples whose children wear with us the 
label “American.” None questions now the portentious fact, starkly revealed 
by daily events, that the fundamental difference between our Government and 
that of our enemy is that we Americans accept. and he rejects, the concept that 
manmade government must ever be subject and obedient to the laws of God. 
All Americans accept the great truth expressed by James Madison that “Before 
any man can be considered as a subject of civil society he must be considered 
as a subject of the Governor of the Universe—every man who becomes a member 
of any particular society must do it with a saving of his allegiance to the Uni- 
versal Sovereign.” And ever since, all branches of government in America have 
followed a course of official conduct which openly accepts the existence of God 
as the Creator and Ruler of the universe. Every official of government, State 
or Federal, Presidents, governors, judges, officeholders at all levels, before as- 
suming their duties of office, take an oath that is a recognition of God's authority 
and an undertaking by the official to accomplish the transaction to which it 
refers as required by His laws. 

The confederated colonies and, later, the States organized as a constitutional 
nation, acknowledged the existence of and bowed before the Supreme Being. 
The Declaration of Independence phrased in the political ideology of Thomas 
Jefferson, frankly grounded its position in the inalienable rights endowed by God, 
the Creator, made appeal to Him, the Supreme Judge of the world, for the recti- 
tude of that position, and expressed trust in the Divine Providence for protection 
in the fulfillment thereof. 

The Articles of Confederation recited the beneficent intervention of the great 
Governor of the world. The Thanksgiving proclamation issued annually by 
the President, founded originally on resolution and continued through the years 
by tradition, gives, by its continuity and content, a striking reflection of the 
acceptance by our Nation, and specifically by our Government, of the idea and 
existence of God. Our coined dollar for years beyond memory has carried the 
inscription “In God We Trust.” And the constitutions of the several States too 
are replete with declarations placing God at the apex of all things. A famous 
Justice of the United States Supreme Court has said of them, “There is a 
universal language pervading them all, having one meaning. They affirm and 
reaffirm that this is a religious nation: these are not individual sayings, dec- 
larations of private persons; they are organic utterances; they speak the voice 
of the entire people.” Whatever their religious belief, all Americans acknow!l- 
edge with the fitness of recognizing in important human affairs the superin- 
tending care and control of the Great Governor of the Universe and of acknowl- 
edging with thanksgiving His boundless favors, of bowing in contrition when 
visited with the penalties of His broken laws. 

Yes: this America is and always has been theistic. The influence which that 
force contributed to our American origins and the direction it has given to our 
progress are beyond calculation. Americans of all creeds are as one in the 
depth of our persuasion that it is of supreme importance to our Nation that our 
people remain theistic, that belief in God shall abide. 

Yes, this is a religious nation—not a Catholic nation, or a Protestant nation, 
or a Jewish nation, but increasingly a genuinely free and tolerant society simul- 
taneously preserving religious freedom while destroying religious bigotry; in a 
word, a nation, as Madison hoped, where “Whilst we assert for ourselves a 
freedom to embrace, to profess, and to observe the religion which we believe to 
be of Divine origin, we cannot deny an equal freedom to those whose minds have 
not yielded to the evidence which has convinced us. If this freedom be abused, 
it is an offense against God, not against man. To God, therefore, not to man, 
must an account of it be rendered.” 

And so it is but to be expected that the Rotary ideal of service, at base a 
religious concept, does not seek to supplant or interfere with any religion and 
assumes, and rightly, that its program of service is in accord with all religions 
and in a real sense is a reflection of the larger American ideal. 

And because we are Americans first and Rotarians, too, we are aghast at the 
massive threat of the forces that seek to destroy us. Organized atheistie society 
is making a determined drive for supremacy by conquest and infiltration. Con- 
quest by arms we can deal with, and we have largely contained its expansion 
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because our enemy is equally aware that we can deal with it. Infiltration is a 
furtive weapon, elusive, hard to meet and to grasp. Our imaginations build 
pictures of its size and shape, and the picture I draw is not the picture you 
draw of it. But a portrait of ourselves as petrified by the fear of this thing is 
neither true nor flattering. Americans of all races and creeds have closed ranks 
against the godless foe. Whatever of treasure, or time, of effort required to 
defeat him, we will provide, and gladly. But we cannot and must not doubt our 
strength to conserve, without the sacrifice of any, all of the guaranties of justice 
and fair play and simple human dignity which have made our land what it is. 

Our pursuit of this ugly thing has led us of late, as a nation, into another fear, 
namely, that sometimes an infiltration can elude us by setting up the barrier of 
the fifth amendment. Our gorge rises in frustrated anger when one suspected 
of participating in the enemy plan can refuse to confirm or deny our suspicions 
when asked the question “are you a Communist” by answering, “I refuse to 
answer because the answer may incriminate me and under the fifth amendment 
I cannot be compelled to incriminate myself.” If he was hard to dig out in the 
first place, digging out the evidence to convict him may be harder still, and 
without it he may go his way unhindered even as you and I. 

Whence and why the privilege of an accused not to give evidence against him- 
self? Fifteen of the one hundred and eight words of the fifth amendment spell 
it out: “No person shall be compelled in any criminal case to be a witness against 
himself.” Substantially the same phrasing imbeds the privilege in the consti- 
tutions of 46 of the 48 States. Only Iowa and our own State of New Jersey 
have not given the privilege constitutional sanction but raise it instead by statute. 
But I wonder if the statement of it in our Constitution and statute improves upon 
the original statement of it in Magna Carta in the year 1215, 740 vears ago. 
There it is phrased, “No bailiff from henceforth shall put any man to his law 
upon his own bare saying without credible witnesses to prove it.” 

For we must go back almost eight centuries to discover the source of the privi- 
lege. Our constitutions merely declare it; they did not create it. 

The year 1583 probably marks its beginning in the form we know today. That 
was the year Archbishop Whitgift, a man of stern Christian zeal presiding in 
the Court of High Commission in England, determined to crush heresy wherever 
its head was raised. He proceeded immediately to examine clergymen and 
other suspected persons, under oath, and to wring from them, by one means or 
another, what happened to fit his definition of heresy and subject them to punish- 
ment which even in retrospect make us shudder. The passions which flamed 
around this practice, fed by the growth of dissident views, at once religious and 
political, finally forced the courts to a showdown in the trial of John Lilburn in 
1637. Lilburn was an obstreperous and forward opponent of the Stuarts. Popu- 
larly known as Freeborn John, he was something between a patriot and a dema- 
gog. He was committed to prison by the infamous court of the star chamber 
on a charge of printing heretical and seditious books. Yes, even in those days 
any thinking which did not conform was labeled treasonous. On his examina- 
tion he refused to answer the questions put to him to show his guilt. Said he, 
the examination was “contrary to the laws of God, nature, and the kingdom, for 
any man to be his own accuser.” For his boldness in refusing to answer he was 
condemned to be whipped and pilloried. The sentence was executed, but Lilburn 
preferred a complaint to the Parliament. And in 1646 the House of Lords 
vacated the sentence as “illegal, and most unjust, against the liberty of the sub- 
ject, and law of the land, and Magna Carta.” For the pain of his whipping and 
the invasion of his rights as a free man he was granted 3,000 pounds in reparation. 

The privilege, thus established, came into full recognition by 1660, extended 
to include an ordinary witness and not just the party accused. The colonists 
who came to America brought it with them as the peculiar mark of the true 
Englishman “that no man is bound to accuse himself” and, aided perhaps by 
the agitation going on in France in the 1780's against inquisitional practices 
being followed in that country, it promptly found its way into the Bill of Rights 
being written into the State and Federal Constitutions. 

Has the privilege outlived its usefulness? Certainly our times differ from 
the turbulent times which gave it birth—and the reason which bred it, revolt 
ugainst the use of arbitrary power to force men’s consciences on the subject of 
religion is not today’s problem. Equally certain is it that more often than not 
those who claim its refuge have committed the crimes of which they are accused. 
Why, then, should a civilized people abide a situation so highly advantageous to 
the guilty, providing a hiding place for crime and hazarding a general disrespect 
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for law and order from the sight of the criminal loose on the streets laughing 
at the prosecutor? 

Logically why should not a person charged with a crime be obliged to give what 
explanation he can of the affair? Why should he have the privilege of silence? 
Are we collectively knaves and fools in the grip of a shibboleth by which those 
outside the social pale escape their just deserts? 

These questions imply the arguments advanced by those who would abolish 
the privilege as a mere towdry remnant of ancient generations, serviceable, 
indeed necessary, for them, but unnecessary in the light of other more modern 
safeguards amply sufficient to protect against the abuses which brought it 
about. This contest over compulsory disclosure is not new. Even Shakespeare 
had his doubts. In Hamlet the King soliloquizes: “In the corrupted currents 
of this world offence’s gilded hand may shove by justice; and oft ’tis seen the 
wicked prize itself buys out the law. But ’tis not so above; there is no shuf- 
fling; there the action lies in his true nature, and, we ourselves are compelled, 
even to the teeth and forehead of our faults, to give in evidence.” 

But if we pause and think a moment and ask ourselves, “What is it really 
that the privilege aims to accomplish,” we come to the different, and, for me 
at least, more persuasive conclusion that it is not abolition of the privilege but 
greater respect for it that we should foster, for the need for it is as great 
or perhaps greater in our day. Our heritage as a people is that we are masters 
of our own government, the better to assure the protection of individual rights, 
for it is upon the individual and his rights consistent with the rights of other 
individuals that our way of life is built, opposing the concept of a society as a 
collective self subordinating the individual and commanding his very life to 
serve its ends. A system of inquisition on mere suspicion or gossip without 
independent proofs tending to show guilt is innately abhorrent to us, not for 
the old woman's reasons, that it is hard upon a man to be obliged to criminate 
himself, but because in the hands of petty bureaucrats, whether under James the 
First or under Philip the Second or in the 20th century under an American 
republic, such a system is always certain to be abused. 

Life magazine recently reminded us of the conclusion reached by Arnold 
Toynbee in his just completed mammoth Study of History—that communism 
asks mankind to worship mankind as a collective self, but the idol of Western 
liberal humanism is the individual, and as truly he is a pipsqueak by comparison, 
the safeguards to preserve him must indeed be strong and the watch over him 
indeed be vigilant. 

No doubt a guilty person may justly be called upon to answer at any time, 
for guilt deserves no immunity. But it is the innocent that needs protection. 
The true reason and necessity for the privilege is that any system of admin- 
istration which permits the prosecution to trust habitually to compulsory self- 
disclosure as a source of proof must itself suffer morally thereby. The inclina- 
tion develops to rely mainly upon such evidence and to be satisfied with an 
incomplete investigation of the other sources. The British police official who 
frankly admitted that his lot was nicer in India than at home, because “It is 
far pleasanter to sit comfortably in the shade rubbing red pepper into a poor 
devil's eyes than to go about in the sun hunting up evidence against him” had 
his American counterpart in the California police officers who only 5 years 
ago used a stomach pump to empty the stomach of a suspected drug addict 
and then obtained his conviction on the evidence of the two capsules he 
disgorged. “This is conduct which shocks the conscience,” said our United 
States Supreme Court, “They are methods too close to the rack and the screw 
to permit of constitutional differentiation.” 

The privileges exists then because of the reality of the fear, too often proved 
empirically to be well founded, that the power to extract answers will beget 
a forgetfulness of the just limitations of that power. The simple and peaceful 
process of questioning breeds a readiness to resort to bullying and even to 
physical force and torture. If there is a right to an answer, there soon seems 
to be a right to the expected answer, that is, to a confession of guilt. Thus 
the legitimate use grows into an unjust abuse; ultimately, the innocent are 
jeopardized by the encroachments of a bad system. It has been the course of 
human experience over centuries of struggle that any system which permits 
John Doe to be forced to answer on the mere suspicion of an officer of the law 
or of the chairman of an investigating committee, or on public rumor, or on 
secret betrayal, is a constant danger to all who live under it. And thus it is 
that “We are concerned with something far more important than securing or 
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sustaining a particular conviction. Many and conflicting are the criteria by 
which a society is to be deemed good, but perhaps no test is more revealing than 
the characteristics of its punitive justice. No single aspect of our society is 
more precious and more distinctive than that we seek to administer criminal 
justice according to morally fastidious standards. These reveal confidence in 
our institutions, respect for reason, and loyalty to our professions of fairness,” 
not from overwhelming indulgence of the guilty but from basic instincts to secure 
to each of us an equating of the scales in any necessarily unequal contest between 
him and the state. The good which the privilege aims at consists in that general 
fact, and not in the individual application of it to a given claimant. Concede 
the harm to society when the guilty escape—it is a particular harm which we 
suffer for the larger good. Kulski in his recent study, The Soviet Regime, 
pertinently says: 

“The totalitarian mind accepts all the means which promise the achievement 
ef its ends. The democrat is ready to compromise some of his ideal ends 
for the sake of renouncing means which would involve the sacrifice of human 
lives or freedom. This is the major moral issue dividing any totalitarian, be he 
Communist or Fascist, from a genuine democrat.” 

The current widespread interest in the privilege grows of course out of its 
invocation before congressional investigating committees, particularly those 
committees inquiring into alleged subversion in Government. Distrust of the 
fifth amendment was a concomitant of such inquiries. Frankness with ourselves 
must compel the acknowledgment that our resentment toward those who invoked 
its protection led us into a toleration of some of the very abuses which brought 
the privilege into being so many centuries ago. The abuses took on modern 
dress, it is true—not the rack and the screw, but the distorted version of the hap- 
penings at secret hearings released to the press, the shouted epithet at the hapless 
and helpless witness. And woe betide him who cried protest at this perversion 
of the legislative inquiry. He was thrust in the mold of a sympathizer with 
and protector of those who plead the fifth amendment. Intentionally conceived 
or merely misguided, the result has been to engender hate and fear by one 
citizen of another, to have us distrust ourselves and our institutions, to have us 
become a “nation afraid,’ to borrow from Elmer Davis. That path brings us 
perilously close to destroying liberty in liberty’s name. But there are hopeful 
signs in recent events that we have set things aright and have become ashamed 
of our toleration of the barbarism which marked the procedures at some of 
these hearings. It is indeed reason for pure joy and relief that at long last 
our collective conscience has sickened of the excesses and is demanding the 
adoption of permanent and lasting reforms to curb investigatory abuses. 

Dean Griswold, of the Harvard Law School, said in a speech in Newark a 
short while ago: 

“One way to evaluate a political instrument is to consider what the situation 
would be if it did not exist. We may better understand the importance of the 
fifth amendment by considering what not having it would mean. We usually 
think of the privilege against self-incrimination either in historial terms, in 
the light of past tyrannies, or in terms of the embarrassment that a witness at 
a congressional hearing may experience as a result of the exposure of political 
mistakes. Let us look, though, at the reverse side of the coin in terms of the 
standard operating procedures of the police states which have brought the 
medieval techniques up to date. If we are not willing to let the amendment be 
invoked, where, over time, are we going to stop when police, prosecutors, or 
chairmen want to get people to talk? Lurking in the background here are really 
ugly dangers which might transform our whole system of free government. In 
this light, the frustrations caused by the amendment are a small price to pay 
for the fundamental protection it provides. 

“The fifth amendment has been very nearly a lone sure rock in a time of 
storm. It has been one thing which has held quite firm, although something like 
a juggernaut has pushed upon it. It has, thus, through all the vicissitudes been 
a symbol of the ultimate moral sense of the community, upholding the best 
in us, when otherwise there was a good deal of wavering under the pressure of 
the times.” 

When the Master of Man trod the earth, He said, “Ye shall know the truth, 
and the truth shall make you free.” The dictators of His day nailed Him to a 
cross. But the truth He brought has uprooted every dictator since His time. 

“The truth shall make you free.” Free—not rich. Freedom was the promise. 


Since that promise was made the centuries have waxed and waned, economic 
tides have risen and fallen, but humanity has never ceased its struggle to be 
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free. Autocrats have enslaved men, dictators have regimented them, tyrants 
have ground them down. But 1,800 years after that old promise there was set 
up in America a system of government based upon the dignity and inviolability 
of the individual soul, declaring that all men have God-given inalienable rights 
to life, liberty, and the pursuit of happiness. In the 178 years since that happy 
event this old world, released from tyranny, watered by individual liberty, pro- 
tected and assured by the fifth amendment and its companion guaranties, revivi- 
fied by the initiative of millions of freemen working in their own way for them- 
selves and their children, has produc ed more of human happiness and has made 
greater progress in the arts, sciences, education, and economic prosperity than 
in all the previous centuries of experimentation with the absolute state put 
together. Are we Americans then to cringe before a tyrannical imperialism so 
devoid of hope, containing within it only the purpose of a degrading slavery, 
and deny our own irresistable strength, grown great upon the bread of spiritual 
evaluation of the dignity of the human soul? History, past and present, answers 
an emphatic “No.” 

It is said in a Rotary publication, “Rotary seeks all that which brings people 
together and it avoids all which separates them.” For us, then, here tonight, to 
whom America is so much, I would close with Harry Lauder’s story of the lamp- 
lighter. The great comedian told of sitting at his window in his Scotland home 
many years ago, long before the advent of electric lights, watching the street 
lamplighter light the evening lights. He would watch him as he would place 
his ladder, climb and light the lamp, take down the ladder and go to another, 
and so on down the street until at last he would see the lamplighter no more 
but could tell the way he went by the lamps he had lighted. 

So it is, my friends, with you and me. As we go through life, may we be found 
lighting the lamps of truth and justice and righteousness, even as our forebears 
before us, so that as time passes and we move from the scene of action, our own 
children and their children after them, though we will be lost to view, may 
tell the way we went by the lamps we lighted along life’s pathway. 

Senator McCarrnuy. I wouid like to ask Mr. Brennan a few ques- 
tions if I may. 

Mr. Brennan—and despite, as I may say, the levity that has preceded 
this, to me this is extremely important. I am sure you will agree with 
that and I won’t even call for an answer to that. T would like to ask 
you a question: Do you approve of congressional investigations and 
exposure of the Communist ¢ onspiracy set up ? 


STATEMENT OF WILLIAM JOSEPH BRENNAN, JR., NOMINEE TO BE 
ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 
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Mr. Brennan. Not only do I approve, Senator, but personally I 
cannot think of a more vital function of the C ongress than the investi- 
gatory function of its committees, and I can’t think of a more impor- 
tant or vital objective of any committee investigation than that of 
rooting out subversives in Government. 

Senator McCarruy. Y ou, of course, I assume, will agree with me— 
and a number of the members of the committee—that communism is 
not merely a political way of life, it is a conspiracy designed to over- 
throw the United States Government. 

Mr. Brennan. Will you forgive me an embarrassment, Senator. 
You appreciate that I am a sitting Justice of the Court. There are 
presently pending before the Court some cases in which I believe will 
have to be decided the question what is communism, at least in the 
frame of reference in which those particular cases have come before 
the Court. 

I know, too, that you appreciate that having taken an oath of office 
it is my obligation not to discuss any of those pending matters. 
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With that qualification, whether under the label communism or an) 
other label, any conspiracy to overthrow the Government of the U hited 
States is a conspiracy that I not only would do anything appropriate 
to aid suppressing, but a conspiracy which, of course, like every Ameri- 
can, I abhor. 

Senator McCarruy. Mr. Brennan, I don’t want to press you un- 
necessarily, but the question was simple. You have not been contirmed 
vet as a member of the Supreme Court. There will come before that 

Sourt a number of questions involving the all-important issue of 
whether or not communism is merely a ‘political party or whether it 
represents a conspiracy to overthrow this Government. 

I believe that the Senators are entitled to know how you feel about 
ihat and you won't be prejudicing then any cases by answering that 
question. 

Mr. Brennan. Well, let me answer it, try to answer it, this way, 
Senator. Of course, my nomination is now before the Senate for 
consideration, nevertheless since October 16 I have in fact been sitting 
as a member of the Court. The oath I took, I took as unreservedly 
as I know you took your own, and as I know every Senator took his. 
And I know, too, that your oath imposes upon you the obligation to 
ask just such questions as these. 

But I am in the position of having an oath of my own by which I 
have to guide my conduct and that oath obligates me not to discuss 
any matter presently pending before the Court, because I have actually 
sat in consideration on such matters and the only way that the mouth 
of a member of the Court may be opened in expression of an opinon 
in respect of any one of them is a formal written opinion when that is 
finally written and filed. 

I do hope you will not feel that in saying what I do, I am doing any 
more than taking what I am sure is your own position that each of 
us has to be faithful to his own oath. 

Senator McCarruy. Mr. Brennan, we are asked to either vote to 
confirm or reject you. One of the things I have maintained is that 
you have adopted the gobbledegook that communism is merely a 
political party, is not a conspiracy. 

The Supreme Court has held that it is a conspiracy to overthrow the 
Government of this country. I am merely asking you a very simple 
question. 

It doesn’t relate to any lawsuit pending before the Supreme Court. 
Let me repeat it. 

Do you consider communism merely as a political party or do you 
consider it as a conspiracy to overthrow this country ? 

Mr. Brennan. I can only answer, Senator, that believe me there are 

cases now pending in which the contention is made, at least in the 
frame of reference in which the case comes to the Court, that the defi- 
nitions which have been given by the Congress to communism do 
not fit the particular circumstances. 

Senator McCarrny. Will you repeat that? 

Mr. Brennan. I say the contention is being made in those cases that 
the congressional definition does not fit the particular circumstances 
presented by the cases. 

Senator McCarrriy. I don't want to interrupt you, but would von 
tell us where and when? 
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Mr. Brennan. Where and when? 

Senator McCarrny. Yes. 

Mr. Brennan. I can’t say anything to you, Senator, about a pend- 
ing matter. 

Senator McCarruy. You just did. You said that the Congress, that 
the definition of the Congress does not fit—what is the word you used ? 

Mr. Brennan. I said the contention made in the particular case— 
and for that reason the issue which is presented to the Court for 
decision—is whether on the particular facts in the case now before 
the Court that definition does or does not fit. 

Senator McCarrny. I wonder if the reporter would read that to me? 

( Answer read.) 

Senator McCarruy. You know that the Congress has defined com- 
munism as a conspiracy. You are aware of that, aren’t you? 

Mr. Brennan. I know the Congress has enacted a definition, yes, 
sir. 

Senator McCarruy. And I think it is important before we vote on 
your confirmation that we know whether you agree with that? 

Mr. Brennan. You see, Senator, that is my difficulty, that I can’t 
very well say more to you than that there are contending positions 
taken in given cases before us. 

Senator O’Mauonry. Mr. Chairman, I wonder if the Senator from 
Wisconsin will yield / 

Senator McCarrny. Before I yield, I would like to get an answer 
tothis. This is all important, I would like to know whether or not the 
young man who is proposed for the Supreme Court feels that. com- 
munism is a conspiracy or merely a political party. Now just so you 
won't be in the dark about my reason for asking that, the Daily 
Worker, all of the Communist-lip papers, and the Communist wit- 
nesses who have appeared before my committee, I assume the same is 
true of Senator Eastland’s committee, have taken the position that: it 
is merely a political party. I want to know whether you agree with 
that. That will affect your decision. It will affect. my decision on 
how to vote on your confirmation. I hope it will affect the decision 
of other Senators. 

Mr. Brennan. Senator, believe me I appreciate that. what to one 
man is the path of duty may to another man be the path of folly, but 
I simply cannot venture any comment whatever that touches upon any 
matter pending before the Court. 

Senator MoCarrny. Mr. Brennan, I am not asking you to touch 
upon anything pending before the Court. I am asking you the general 
question : 

Do you consider communism merely as a political party or do you 
consider it as a conspiracy to overthrow this country ? 

And I remind you that the Supreme Court has already stated that 
it is a conspiracy. The House and the Senate have so stated. I just 
would like to know how you feel about that. 

Mr. Brennan. Senator, I cannot answer, [ am sorry to say, beyond 
what I have. 

Senator McCarrny. I yield to the Senator, if I may, Mr. Chairman. 

Senator O’Manoney. Just let me clarify this. The Senator from 
Wisconsin has made it perfectly clear, as I understand it, that he is 
not asking the Justice to make any statement with respect to a pend- 
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ing case. Therefore, the oath of office that the Justice may have taken 
is not involved. 

Senator McCarrtny. Right. 

Senator O’Manonry. There is now pending before the Senate a 
resolution, sent here by the executive branch of the Government, by 
the President of the United States, who + appeared before us in a joint 
session of Congress in which he asked Congress to pass a resolution 
authorizing him to employ the Armed Forces of the United States in 
the defense of any nation in the Middle East, undescribed though the 
Middle East was in the resolution, at the request of any nation there, 
which was being attacked by international communism. 

Now the question I think that is in the mind of the Senator from 
Wisconsin is the question which I think has already been settled and 
on which you must have clear views. Do you believe that interna- 
tional communism is a conspiracy against the United States as well 
as against all other free nations? 

Mr. BRENNAN. Yes, that question I answer definitely and aftirma- 
tively. I did not understand that was the question the Senator was 
asking me. 

Senator O’Manonry. I don’t think the Senator was asking you to 
enter into the details of any particular case. 

Mr. Brennan. I can say without qualification. 

Senator McCarrny. You have stated it very well. 

Senator JENNER. May I interrupt right there? Does the Senator 
from Wyoming and does the Senator from Wisconsin draw a distine- 
tion between international communism and communism ? 

Senator O’Manonry. I don't. 

Senator McCarrny. I don’t draw a distinction. 

Senator JENNER. I would like to know Mr. Justice Brennan's answer 
to that. Do you draw a distinction between international communism 
and communism ¢ 

Mr. Brennan. Let me put it this way, Senator. This is the diffi- 
culty. There are cases where, as I rec: ‘all it, the particular issue is 
whether membership, what is membership, and whether if there is 
membership, does that come within the purview of the congressional 
statutes aimed at the conspiracy? I can’t necessarily comment on 
those aspects because they are actual issues before the Court under 
the congressional legislation. 

Senator JenNeR. That is why it raises a question in my mind, In 
other words, if we have a Communist Party in the United States and 
the congressional committee has ascertained that it is hooked up with 
international communism, yet the domestic party might contend they 
are just national Communists, would that influence your thinking? 

Mr. Brennan. Nothing would influence my thinking. All I am 
trying to get across is that I do have an obligation not to discuss any 
issues that are touched upon in cases before the Court. 

Senator JENNER. I think in the question that Senator O’Mahoney 
placed—read the question, will you, please, Mr. Reporter, and the 
answer / 

(Question and answer read. ) 

Senator JENNER. Delete the word “international” and just. leave 
in the word “communism,” what would be your answer ? 

Mr. Brennan. Of course, I accept the findings as they have been 
made by the Congress. The only thing I am trying to do, Senator, is 
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to make certain that nothing I say touches upon the actual issues be- 
fore us growing out of that legislation as applied in particular cases. 

Senator Henninos. Mr. Chairman, may I inquire 

Senator Jenner. Had you finished ? 

Senator Henniné6s. I am trying to clarify this. 

Senator McCarrnuy. Will you yield? 

Senator Hennines. Not at this moment. I want to see if I can 
clarify this. I happen to be a member of this committee. I want to 
be as courteous to the Senator from Wisconsin as I can be, but I pro- 
pose to ask the question unless the chairman stops it. 

The CHatrMAN. Proceed. 

Senator McCarruy. May I ask, may I address myself to the Chair? 
Mr. Chairman, I had the floor. I had yielded along a certain line of 
questioning. I don’t know what the rule was you adopted the other 
day. It was certainly courteous for you to let me come in here and 
ask questions. I would like very much and tomorrow, if you will 
bear with me, I would like to be able to get an answer. 

Senator Henninos, I will be delighted to bear with the Senator as 
long as the Senator will permit me to bear with him. I have been 
recognized by the Chair and I have asked permission to ask Mr. 
Justice Brennan a question. 

The Cuairman. I will permit you to do that. We are not taking 
Senator McCarthy off his feet. 

Senator Hennings. It is simply in an effort to clarify this. 

The Cnarrman. Now proceed. 

Senator HenninGs. How long have you been practicing law, Mr. 
Brennan / 

Mr. BRENNAN. Since 1931, Senator, which I guess is—this is 1957, 
that is 26 years. 

Senator HenninGs. Not quite as long as a good many of us here 
have. You are indeed most singularly honored and fortunate, I 
think, at your age to have been designated by the President to such a 
high place. 

Mr. Brennan. Thank you, Senator. 

Senator Henninos. You are familiar with the law of conspiracy, 
aren’t you? 

Mr. BRENNAN. Yes; I am indeed. 

Senator Henninos. Is your dilemma, may I suggest, arising from 
the general proposition as to what constitutes a conspiracy, and what 
in that connection may constitute certain overt acts, or the clear and 
present danger as defined by Mr. Justice Holmes, and such other 
factors as may relate to the general proposition ? 

Mr. Brennan. That is partly some of the issues. 

Senator Henninas. That is part of it. I am speaking to you as 
a lawyer. 

Mr. Brennan. That’s right, sir. 

Senator Hennincs. Your dilemma, I take it, does not arise from 
general propositions as laid down by the Congress that communism 
is a conspiracy ? 

Mr. Brennan. It is not. 

Senator Henninos. Against the security and the welfare of the 
United States? 

Mr. Brennan. It is not. 
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Senator Hennrnoas. Is that correct? 

Mr. Brennan. That is correct. 

Senator Henninos. I have not had the pleasure of knowing you, 
sir. I am simply trying to, if I can, clarify for my mind and for 
that of others who may be so disposed to accept part of your explana- 
tion. The law of conspiracy—I happen to have taught law a little 
bit, and practiced it, a little longer than you have perhaps; I am not 
as good a lawyer, sir, as you are, I am sure, however—I do think that 
the elements of conspiracy in any case are matters depending upon 
the facts in the instant case; are they not ? 

Mr. Brennan. That is exactly the point. 

Senator Hennines. Is that what you are trying to get at? 

Mr. Brennan. That is what Iam. I have not done it well. 

Senator Henninos. I thought perhaps you were. 

Senator Jenner. My question, Mr. Chairman, was not based on 
cases pending. My question was in a similar vein. 

In view of that would you answer the question ? 

Mr. Brennan. The answer is “Yes.” I’m sorry to have confused 
the gentlemen. 

The Cuarrman. Senator McCarthy, you may proceed. 

Senator McCartny. Let’s see if we finally have the answer to this, 
Mr. Justice. You do agree that communism, striking the word “inter- 
national” from it, communism does constitute a conspiracy against 
the United States—I am not talking about any case pending. 

Mr. Brennan. Yes. 

Senator McCarruy. Thank you. 

You have sent to me at my request two speeches that you delivered 
covering, among other things, the subject of congressional investigat- 
ing committees. There may be more which you have not sent me. I 
know that a man doesn’t save all of his speeches—at least I don’t. 

Mr. Iirennan. May I suggest, Senator, not to interrupt you—— 

Senator McCarruy. Certainly. 

Mr. Brennan. There was only one more which I delivered on this 
subject and that is the same one virtually as the one you have that I 
supplied you with that was made in Red Bank, N. J. 

Senator McCarrny. If I can interrupt myself there, could you send 
me a copy of that speech before your vote comes up / 

Mr. Brennan. That one I don’t have. That is the one I do not 
have, but it is the same as the one in Red Bank. 

Senator McCarruy. I just wonder if anywhere in these two speeches 
you sent me you make any distinction between good investigations of 
communism and bad investigations. 

As I read the speeches—and there is nothing secret about them- 
you make x blanket charge against congressional investigating com- 
mittees, and at the risk of becoming boresome by repetition, vou do a 
very good job of handling the King’s English. But I just wonder if 
anywhere in these two speeches you distinguish between the good 
committee and bad committee or are all committees that investigate 
communism bad ? 

Mr. Brennan. Senator, I’m sorry you read them that way. Cer- 
tainly if they may be read that way, they were not intended, that was 
not what I intended to say. 

If I may suggest what I had in mind, it was this: I was not con- 
cerned primarily with any committee as such. What troubled me 
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was largely this: I think that committee investigations are so vital a 
part of congressional work that it is awfully important that what 
those committees do in the discharge of their work has the complete 
confidence of all of us, because I think when people become more inter- 
ested in how the job is done than that the job is done, we have a 
symptom of a condition which threatens to impair the vitality of the 
job and the job is too important. 

The symptom in this instance, as I saw it, was also in a form in which 
aspects of fair play came in. By that I mean this: I suppose there 
is no American heritage that all of us cherish more than that of the 

right to fair play. And I mean not only do Americans expect fair 
see of their courts and their aaetelenentins agencies but, I think, 
as well of investigating committees. I don’t think Americans dis- 
tinguish justice in that sense as court justice or agency justice or legis- 
lative justice, and they are the things that I commented upon in those 
speeches—and really not the one in Boston, I think, at all. I know you 
said earlier that I characterized congressional committee investiga- 
tions as Salem witch hunts. I don’t think I made reference to any 
committees. 

Senator McCartruy. You did, sir. Would you like to have me quote 
the speech in which you do refer to it? 

Here we are. Do vou have your speech given at Boston on the 17th 
of March 1954, if you will turn to page 12. Let me read the entire 
sentence, “The enemy”—and you were making a grand speech against 
communism generally—“The enemy deludes himself if he thinks he 
detects in some practices in the contemporary scene reminiscent of the 
Salem witch hunts, any signs that our courage has failed us and that 
fear has palsied our hard-won concept of justice and fair play. 

Can I ask you in connection with that, now that your memory has 
been refreshed, have you seen indications of Salem witch hunts in the 
congressional] investigations of communism / 

Mr. Brennan. That is just the point, Senator. I didn’t make any 
reference to congressional committees in that comment. 

Senator McCartruy. Could you answer that, Mr. Justice? 

Mr. Brennan. I shall, Senator. 

Senator McCartriuy. Have you seen any indication ? 

Senator Wiiry. Let him answer. 

Senator McCarrny. I will do the questioning unless I yield to you. 

The Cuatrman. Proceed. 

Senator McCarruy. The question is do you find any evidence of’ 
Salem witch hunts? 

Mr. Brennan. I couldn’t say that of any congressional committee. 
What I was thinking of was this: There was a general atmosphere 
that bothered me, and I think a lot of other Americans about this time. 
This was in 1954 and before that, when we seemed generally to be 
highly hysterical, as I think I quoted in my speech, ‘did I not, and 
quoted Ann O'Hare McCormick something to the effect that a picture 
of ourselves as a nation petrified by ihe fear of communism is neither 
true nor flattering. 

It was the general notion—not congressional committees 





but there 


wis a general feeling of hysteria that I felt was very unfortunate and 
many things were symptoms of it, not congressional committees. 
There were lots of other aspects as I saw it at the time. 
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That is what I had reference to. I want to make it clear that [ never 
have said that congressional committees were embarked on Salem 
witch hunts. 

The Cuarrman. Mr. Justice, I would like to ask you a question 
there. Senator McCarthy has placed in the record two speeches, 

What particular investigations did you have reference to in that? 

Mr. Brennan. I made reference in the speech itself generally to 
congressional inquiries and I did say particularly in respect of inquir- 
ies Into subversion in Government. The actual language was—I was 
dealing here with the privilege against self-incrimination—and what 
T said was— 

The current widespread interest in the privilege grows of course out of its 
invocation before congressional investigating committees, particularly those 
committees inquiring into alleged subversion in Government. Distrust of the 
fifth amendment was a concomitant of such inquiries. Frankness with ourselves 
must compel the acknowledgement that our resentment toward those who in- 
voke! its protection led us into a toleration of some of the very abuses which 
broucht the vrivilege into being so many centuries ago. 

I was concerned—and I was not speaking as a member of the New 
Jersey Supreme Court although I did sit on that court—as an Ameri- 
can speaking his piece about a scene which bothered me. 

I felt we were letting ourselves dissipate and in fact were dissipat- 
ing our energies to meet this very great threat which concerned me 
as much as that did every American. 

Senator MoCarruy. Could I correct you / 

The Cuatrman. Let him finish his answer. 

Senator McCarrny. I knew the justice would want to be corrected 
iff may. Hes: aid he was not a member of the court. 

Mr. Cuarrman. He said he was a member of the court. He said he 

yas not specking as a member of the court. 

Senator McCarrny. I beg your pardon. 

The Cuatrman. Proceed, Mr. Justice Brennan. 

Mr. Brennan. I just felt, as I think many of us did at the time, that 
we ought to regain our perspective in order better to do the job that 
that had to be done of licking this terrible thing. 

The CuatrmMan. What I want to know is: There was the Fort 
Monmouth investigation. There were others. In any of these 
speeches did you have reference to any particular investigation ? 

Mr. Brennan. No; I did not. 

The Cuarrman. If so, which was it / 

Mr. Brennan. No; I did not. I had no reference to any particular 
investigation nor to any particular place where investigation was being 
made. It was just a general observetion of things as they appeared 
to me at the time. 

Senator McCarruy. Mr. Chairman / 

The CHarrman. Proceed, Senator McCarthy. 

Senator McCarruy. In your speech at Fort Monmouth 4 


Mr. Brennan. I never made a speech at Fort Monmouth. 
Senator McCarruy. Fort Monmouth Rotary Club, February 25, 
L955. 


Mr. Brennan. That is not Fort Monmouth. That was in Red 
Bank. Red Bank, of course, is a community near the location of Fort 
Monmouth. But this was the assembled Rotary Clubs of Monmouth 
County who annually have a-—it is not quite a convention but a meet- 
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ing in which representatives of all the Rotary Clubs from the county 
meet and I was asked to address them on the subject of the privilege 
against self-incrimination which is what that is about. 

Senator McCarrny. The speech is entitled, and I didn’t give it the 
title, you did yourself, Monmouth Rotary Club, February 23, 1955. 

Mr. Brennan. That’s what it is. It is not Fort Monmouth. 

Senator McCarruy. I understand you now. You talk about a 
terror abroad. What did you mean, a terror against communism or 
what kind of a terror are you talking about ? 

Mr. Brennan. I meant communism, the terror. What I said was 
this: 

imphatically today’s days are lived in the high tension of alarm. Not only 
is it that everywhere in the world is there an uneasy sense that we are in the 
midst of profound changes in our social, political, and economic life, nor merely 
that the flow of events seems to be forcing men and nations relentlessly to a 
choice between strikingly different and strongly competing philosophies of na- 
tional life. Rather is it that there is an increasing consciousness of a terror 
abroad in the world which if it could, would turn the clock back to the dark 
days of tyranny and oppression from which this America provided escape and 
asylum not for our forebears alone but for all peoples whose children wear with 
us the label “‘American.” 

I was talking about communism. 

Senator McCarrny. Then you were talking about the terrorism 
against communism / 

Mr. Brennan, at that time you were speaking in Monmouth, we were 
conducting an investigation there. 

Mr. Brennan. No; I was not speaking of the terrorism against 
communism. 

I was speaking of the terrorism of communism and frankly, if 
there was any investigation going on at Fort Monmouth at that time, 
I did not know it. 

Senator McCartuy. You didn’t know that at all? 

Mr. Brennan. Not at that time. I knew there had been investiga- 
tions at Monmouth but whether they were at the time of that address, 
I don’t know. 

Senator McCarrny. I may be a bit dense this morning but the 
terror abroad which you condemned is the terror of what? 

Mr. Brennan. The terror which is communism, that is what I was 
talking about. 

Senator McCartuy. Were you approving that terror or condemn- 
ing it? 

{r. BRENNAN. I was condemning it. 

Senator McCartuy. You were condemning this terror? 

Mr. Brennan. Yes. 

Senator McCarrny. You thought there should not be a terror of 
communism ? 

Mr. Brennan. I pray God we get rid of it quickly. 

Senator McCartuy. At the time you were telling your audience 
there should not be a terror of communism, isn’t that right? 

Mr. BRENNAN. Perhaps we don’t say the same thing. I was saying 
communism was the terror and it was communism that was abroad. 
It was communism that would turn the clock back to the days of 
tyranny. 

Senator Hennrnos. You speak of terror in the French Revolu- 
tionary sense of terror. 
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Mr. Brennan. Exactly. 

Senator McCarry. Have you ever approved an investigation of 
the Communist exposure? If you will think back, and you have made 
speeches saying you were against communism—have made some fine 
high-sounding speeches along that line—while you have been mak- 
ing those speeches against communism gener ally, can you tell us 
where you have approved a single investigation of the same Com- 
munists you were talking about? 

Mr. BRENNAN. Senator, I don’t know quite what you mean where 
I have approved. I say and I say again that I think that we cannot 
do enough to make certain that this fight is won. 

We can’t do enough to see that anything like it within or out of 
Government is exposed. What I was talking to was a premonition 
I felt that unless it were approached differently than it was being 
approached, we would lose our eyes—would get our eyes off the tar eet 
and on other things which would dissipate our energies to do it. 

That’s what I was talking about. 

Senator McCarruy. We will get back to that different approach 
that you have in mind in a minute, if the Chair will bear with me. 
In the meantime, I may say, I have a rather long memory, I think at 
least 3 minutes, I recall the question I asked you. 

The question is, Have you ever approved an investigation of the 
Communist exposure? If you will just think back in any of these 
speeches, have you ever approved by one little word the exposure of 
Communists, either by the Internal Security Committee, the House 
committee, by the Investigating c ommittee, any other aed ae 

Mr. Brennan. I had no occasion in either of these speeches. I don’t 
recall I have had any other occasions when I affirmatively in public, 
Senator, got up to say what I just said now. I can only say that 
if I ever had I would have said precisely what I said now: That I 
was very much for it, very, very much for it. 

I just want to be certain that we don’t, as I put it before, dissipate 
our energies by not doing it as effectively as we could. 

Senator McCarruy. Mr. Justice, you say what you would have 
said. What did you mean when you referred to the barbarism of 
investigating committees ? 

Mr. Brennan. What I think I actually said—— 

Senator McCarrny. If you will take about two pages while you 
are looking it over, you will find you were not referring to investiga- 
tion of graft, corruption, or fraud; you were referring to investi- 
gation of communism, and you referred to the barbarism of the 
committees. 

I would like to know where we had been barbaric in exposing com- 
munism. 

Mr. Brennan. May I read exactly what I said, please ? 

Senator McC wi uy. Would you give me the page ? 

Mr. Brennan. I don’t know whether it is the same on your copy. 
It is page 11, and it starts, “The current widespread interest in the 
privilege.” Do you have that? 

Senator McCarrny. It is O. K. ; I'll find it. 

Mr. Brennan. I had read before— 

Frankness with ourselves must compel the acknowledgment that our resent- 


ment toward those who invoked its protection led us into a toleration of some 
of the very abuses which brought the privilege into being so many centuries ago. 
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The abuses took on modern dress, it is true—not the rack and the screw, but the 
distorted version of the happenings at secret hearings released to the press, the 
shouted epithet at the hapless and helpless witness. And woe betide him who 
cried protest at this perversion of the legislative inquiry. He was thrust in the 
mold of a sympathizer with and protector of those who plead the fifth amendment. 

Senator McCartny. Could I be rude and interrupt youthere? You 
talked about the epithets hurled at hapless and helpless witnesses. 
Could you give us one example of such epithets / 

Mr. ‘Brennan. No: these, Senator, were honestly illustrations, a 
little artist’s license, if you please, of what it was I was getting at. 
I can’t tell you exactly now what it is I had in mind, but I know ‘that 
there was certainly an impression abroad—and, believe me, I think 
actually the appearance for this purpose is as bad or almost as bad 
as the actuality—that witnesses in some of these instances were not 
treated as I am presently being treated, for example. 

Senator McCartruy. Could you name—— 

The CuHatrmMan. Wait just a minute. Did you conclude your 
answer ¢ 

Mr. Brennan. These are merely illustrative. I can’t name any 
specific instances for you, Senator ; no. 

Senator McCarruy. While you were talking about the epithets that 
are being hurled at hapless and helpless victims, when you were talk- 
ing about Communist investigations, you did not have in mind any 
single incident; is that right? 

Mr. Brennan. If you get back to those days, you will recall—it 
is hard completely to recapture them—that there was a great deal 
written and said on this subject. I don’t suppose there was a com- 
munity in the country where this whole business was not very widely 
discussed. 

I know I had the impression and I think many others did that 
there were witnesses at whom epit! hets were shouted, that there were 
distorted versions of the hi sppenngs at secret hearings released to 
the press. We certainly had the impression, and I can’t tell you from 
any actual knowledge but, as I said before, I think the appearance 
of that kind of thing in our concept of it in America is as bad in 
its ultimate result as is the actuality. 

Senator Jenner. May I interrupt? Did you ever hear any of the 
epithets that were hurled at the committee members ? 

Mr. Brennan. No,sir. 

Senator JENNER. Some of those were pretty bad, too. 

Mr. Brennan. I can well imagine. 

Senator McCarruy. You were a justice of the New Jersey court? 

Mr. Brennan. Yes; I was at that time. 

Senator McCarrny. People were entitled to pom when you made 
a statement that you were basing it on fact. Do I understand now 
that when you talked about epithets being hurled at hapless and 
helpless victims you had no incident in mind, that you were mei ‘ely 
speaking from what you thought might have been an impression 
created ¢ 

Mr. Brennan. No; I probably did, but I don’t now remember. 
Certainly that was a general impression. 

Senator McCartuy. Now, you talked about the barbarism of com- 
mittees. 

Mr. Brennan. May I get tothat? 
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Senator McCarrny. Yes; if you would. I would like to know 
where the committees have been barbaric ? 

Mr. Brennan (reading) : 

Intentionally conceived or merely misguided, the result has been to engender 
hate and fear by one citizen of another, to have us distrust ourselves and our 
institutions, to have us become a “nation afraid,’ to borrow from Elmer Davis. 
That path brings us perilously close to destroying liberty in liberty’s name. 
But there are hopeful signs in recent events that we have set things aright 
and have become ashamed of our toleration of the barbarism which marked 
the procedures at some of these hearings. It is, indeed, reason for pure joy 
and relief that at long last your collective conscience has sickened of the 
excesses and is demanding the adoption of permanent and lasting reforms to 
curb investigatory abuses. 

Senator McCarruy. From what page are you reading ? 

Mr. Brennan. Iam not sure we have the same one. 

Senator McCarruy. We need not have that. What were the hopeful 
signs that we were getting sick of the excesses ? 

Mr. Brennan. I recall—— 

Senator McCarruy. You are giving a good opening there. 

Mr. Brennan. I know there were suggested procedures for 
changing it, for changes rather in the procedures followed by in- 
vestigating committees. I don’t mean related particularly to the 
committees that were engaged in this inquiry but to committee pro- 
cedures generally. 

I remember that there was something like that, whether they ac- 
tually became effective or not. 

Senator Hennines. There were many of them and hearings were 
held by the Committee on Rules if the Chair will bear with me. 

Senator McCartuy. Let’s get down to that. 

We are being asked to approve the nomination of a Supreme Court 
Justice. He talks about the barbaric procedures. I would like to 
hand you a copy of the rules under which the investigating committee 
acted and it is identical, I believe, to the rules under which the other 
investigating committees acted. 

Is there anything barbaric in that or is there anything barbaric that 
you know of by any other committee ? 

And, Mr. Brennan, just so there is no doubt in your mind, I have 
been reading in the Daily Worker and in the—I don’t intimate that 
you are even remotely a Communist or anything like that. 

Mr. Brennan. I have never read a copy of it. 

Senator McCarrny. Ido. I read it. I have been reading in every 
left-wing paper, the same type of gobbledegook that I find in your 
speeches talking about the barbarism of committees, the same Salem 
witch hunts. I just wonder if a Supreme Court Justice can hide 
behind his robes and conduct a guerrilla warfare against investigating 
committees and you talked about barbaric procedures. 

I wonder if there is, in which you would improve the rules that 
we work under? 

Mr. Brennan. Mr. Senator, I must say that I didn’t say anything 
about barbaric procedures. What I said I think refers back to the 
general business of press releases and epithets and so forth, toleration 
of that “barbarism,” that is what I was talking about. I think they 
are synonymous. 

The CHarrman. Wait just a minute now. We will take a recess 
until 10:30 in the morning. 
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There are a number of witnesses who desire to appear. 

The Chair will appoint Senator O’Mahoney, Senator Ervin, and 
Senator Dirksen to if possible hear those witnesses this afternoon 
and see if their testimony is of enough importance so that they should 
come before the full committee in open hearing. 

That does not include your questions, Senator McCarthy. You can 
proceed in the morning. 

Mr. Smith, Mrs. Seitz, you will contact the Senator from Wyoming, 
please. 

We will now recess until 10: 30 in the morning. 

(Whereupon, at 1 p. m. the hearing was adjourned, to reconvene 
at 10:30 a.m. Wednesday, February 27, 1957.) 
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WEDNESDAY, FEBRUARY 27, 1957 


Unrrep Srares SENATE, 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The committee met at 10: 45 a. m., in room 424, Senate Office 
Building, Senator James O. Eastland (chairman) presiding. 

Present: Senators Eastland, Kefauver, O’Mahoney, Wiley, Wat- 
kins, Dirksen, and Hruska. 

Also present : Joe Davis, chief clerk. 

The CuatrrmMan. The committee will come to order. 

Senator O’Manoney. Mr. Chairman ? 

The Cuarrman. Senator O’Mahoney. 

Senator O’Manoney. Mr. Chairman, yesterday you appointed a 
subcommittee to hold an executive hearing on the proposed—the re- 

uest of two witnesses to testify before this committee on the nomina- 
tion of Mr. Justice Brennan. 

One of these was Mrs. Arthur McGregor Seitz. The other was Mr. 

Charles Smith, of the National Liberal League of New York City, 
accompanied by James Curry, attorney. 

We held a meeting in executive session in the District of Columbia 
Committee room. We kept a record, a stenographic record, and there 
also are the complete statements submitted by the proposed witnesses. 

In the case of Mrs. McGregor Seitz, the subcommittee is in unani- 
mous agreement that while Mrs. Seitz has a case in which she very 
deeply believes with respect to the custody of a child and with respect 
to the general treatment of children, it is not a matter which is rele- 

vant to the hearing. 

This case of Mrs. Seitz, heard in the State of New Jersey, involved 
first of all the proceedings in an attempt to disbar a certain attorney. 
The chief justice of the Supreme Court of New Jersey, Justice Van- 
derbilt, ruled that the charges should be dismissed. That was sup- 
ported by all the justices of the Supreme Court of the State of New 
Jersey. The matter was taken to the Circuit Court of Appeals, first to 
the Federal court in New Jersey, and a decision was rendered against 
the applicant, Mrs. Seitz. Then it was appealed by her to the Cireuit 
Court of Appeals and the decision of the Circuit Court of Appeals up- 
held the decision of the District Court. Then a petition was filed 
by the applicant in the Supreme Court of the United States for a writ 
of certiorari. This petition was acted upon by the Supreme Court 
before Justice Brennan became a member of the Supreme Court. So 
he had no participation in it. 

The certiorari was denied. Thereupon there was filed a petition 
for arehearing. In that case the petition was denied but the records 
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of the Supreme Court show that Mr. Associate Justice Brennan did 
not participate in the matter. So there is nothing in this testimony, 
as your committee sees it, which is at all relevant to the qualifications 
of Mr. Justice Brennan: and we recommend that the complete record, 
which has been filed and which is in the hands of the committee, 1s 
sufficient for purpose of this hearing and that it is not necessary 
to take further time of the full committee to act upon that matter. 

The Cuarrman. What is your pleasure, gentlemen ? 

Senator Warkrns. I would think we ought to accept the recom- 
mendations of the subcommittee. 

The CuarrMan. Can you give me a motion / 

Senator Watkins. I move that be the action. 

Senator Keravuver. I second the motion. 

Mrs. Serrz. May I say something? 

The Cuarrman. Wait just a minute. Without objection it will be 
so ordered. 

Proceed, Senator O’Mahoney. 

Senator O’Manonry. Do you have that other record, Mr. Davis? 

Mr. Davis. Yes, sir. 

Senator O’Manonry. Now with respect to the case of Mr. Charles 
Smith, I as chairman of this subcommittee am of the opinion that 
the statement should be permitted to be made, because, although I 
think that there is no doubt about what the answer of the Justice 
will be, I think it would be in the interest of fairness and in the public 
interest to have this statement made by Mr. Smith. 

It all revolves around a question which they propose should be asked 
of Mr. Justice Brennan. I will read from the statement filed by 
Mr. Smith. 


We suggest— 
He is speaking, let me say, for the National Liberal League 
an organization— 
Tam using his own words— 


devoted to the cause of separation of church and state. I am also editor of 
“The Truth Seeker,” oldest free-thought paper in the world, and author of “Sens- 
ism : the Philosophy of the West.” 

We do not contend that confirmation of the appointment of Judge Brennan 
to the Supreme Court is illegal; we oppose it on the same ground that a Catholic 
in a predominantly Catholic country would oppose the nomination of a Protes- 
tant. This is a predominantly Protestant country. In Catholic nations, we be- 
lieve, Protestants are not appointed to the highest court. 


Then— 

We suggest that the committee ask Judge Brennan the following question: 
“You are bound by your religion to follow the pronouncements of the Pope on all 
matters of faith and morals. There may be some controversies which involve 
matters of faith and morals and also matters of law and justice. But in mat- 
ters of law and justice, you are bound by your oath to follow not papal 
decrees and doctrines, but the laws and precedents of this Nation. If you should 
be faced with such a mixed issue, would you be able to follow the requirements 
of your oath or would you be bound by your religious obligations?” 


Of course, it is well known by all my colleagues that I am a Cath- 
olic, and I feel as a Catholic that it would be improper for me to 
bring in a report holding this desire to propound a question to the 
Justice one that was irrelevant to the issue, and I am sure that the 
Justice will be very happy to answer the question and, therefore, Mr. 
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Chairman, on my own authority, I would desire the opportunity of 
asking the question myself. 

I read it all to you. The record is here. If the committee would 
prefer to have Mr. Smith read the question, that would be perfectly 
all right too, but nothing is withheld. 

The Cuarrman. I don’t think a spectator should be permitted to 
examine any witness. If you desire to ask the question, prone: 

Senator Kerauver. Mr. Chairman, may I inquire? This is a sub- 
committee that considered these matters and I appreciate the position 
of my colleague, Senator O’Mahoney, but is his suggestion the unani- 
mous recommendation 

The Cuairman. No, sir; it is his personal suggestion. As I under- 
stand, the subcommittee didn’t think it was relevant. If Senator 
O’Mahoney personally desires to ask the question 

Senator Kerauver. I have no objection. 

The CuatrmMan. He is a member of the committee and should have 
that right. 

Senator Kerauver. I have no objection to any question he wants to 
ask but I do dislike the idea and I hope this won’t be considered as 
establishing a precedent of having political considerations—I mean 
religious considerations. 

The CuatrmMan. Of course, but Senator O’Mahoney has asked the 
privilege of asking that question. 

Senator Warkrns. I don’t object if he wants to ask it. I think, in 
view of what he has said, it would be a proper question to ask. 

Senator Kerauver. Let me say the very basis of our country is that 
one’s religion and politics and thoughts are supposed to have freedom 
in connection with them. I would hate for this precedent to start a 
wave of religious considerations pro and con in connection with issues 
or with nominees to various positions. 

I hope that—of course, I recognize the prerogative of the Senator 
asking the question he wants, but I just hope that the public won’t 
feel that this is the kind of issue that we think has any relevance here. 

The Cuartrman. I certainly agree with that. 

Senator O’Manoney. I agree with that. 

The Cuarrman. Nobody on this committee has any such thought. 

Senator O’Manoney. I think it is only fair to say that Mr. Smith 
appeared to be in all respects a sincere witness. He believes what he 
put in his statement. It is here for the review of the committee. I 
think it would do more harm than good for the committee not to have 
the question propounded and, therefore, if there is no objection, I 
will read the question. 

Senator Warkrns. In view of the fact that the Senator, Senator 
O’Mahoney, made the observation before, I think it is relevant. I 
think we can take judicial notice of the fact that the various churches 
in the United States are all loyal to America and will observe the laws 
and Constitution of the United States. I don’t think we have any 
religion here today that is disloyal in any way or would give instruc- 
tions to members that would call for disloyal action. We take judicial 
knowledge of that fact and Ido. I think it would be proper, however, 
for him to ask the question if he so desires. 

The CHAatmrman. The whole committee agrees with that. 

Senator Krrauver. May I make my point clear, Mr. Chairman, that 
T feel as all of you do that this is irrelevant, but I think it would be 
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a great disservice to the country if a question of this sort at this time 
would start other people or would lead other people to feel that we 
are considering questions of this kind to any extent whatsoever on 
the basis of a person’s religious beliefs. 

The CuarrMan. Everybody agrees with that. We certainly can’t 
prevent a member of the committee from asking any question he deems 
proper. 

Senator Kreravver. That’s right. Any question he wants to. 

The Cuamman. That is the sole thing. Proceed, Senator 
O'Mahoney. 

Senator O’Manonry. Mr. Chairman, let me address the question 
to the nominee, Associate Justice Brennan. I read it again from the 
statement filed with this committee under date of February 26, 1957, 
by Mr. Charles Smith. 

You are bound by your religion to follow the pronouncements of the Pope on 
all matters of faith and morals. There may be some controversies which involve 
matters of faith and morals and also matters of law and justice. But in matters 
of law and justice, you are bound by your oath to follow not papal decrees 
and doctrines, but the laws and precedents of this Nation. If you should be 
faced with such a mixed issue, would you be able to follow the requirements 
of your oath or would you be bound by your religious obligations? 

Mr. Brennan. Senator, I think the oath that I took is the same 

9 

one that you and all of the Congress, every member of the executive 
department up and down all levels of government take to support 
the Constitution and laws of the United States. I took that oath just 
as unreservedly as I know you did, and every member and everyone 
else of our faith in whatever office elected or appointive he may hold. 
And I say not that I recognize that there is any obligation superior 
to that, rather that there isn’t any obligation of our faith superior 
tothat. And my answer to the question is categorically that in every- 
thing I have ever done, in every office I have held in my life or that 
I shall ever do in the future, what shall control me is the oath that 
I took to support the Constitution and laws of the United States and 
so act upon the cases that come before me for decision that it is that 
oath and that alone which governs. 

Senator O’Manonry. Thank you very much, Mr. Justice. 

The Cuatrman. Gentlemen, I have a letter which I have been re- 
quested to read into the record. 

Dear Senator: In my statement to the committee yesterday, I said that the 
information in my possession concerning Justice Brennan indicated that he is 
basically opposed to congressional investigations of communism, but that I 
wanted to question him to verify this impression and to lay the facts on the 
public record. I am convinced, after yesterdlay’s session, that there is no 
further doubt about the accuracy of my initial conclusion. I believe that the 
written record of this committee now confirms that Justice Brennan harbors an 
underlying hostility to congressional attempts to investigate and expose the 
Communist conspiracy. And I am doubtful that further questioning on the 
subject would serve any useful purpose. 

However, I would very much like to attend the hearings of the Select Labor 
Committee this morning. Therefore, while I shall be available to testify before 
your committee this morning, or at any other time, I would prefer being excused 
to attend the Labor Committee hearings. Nevertheless, if the committee should 
want me to continue my testimony or cross-examination this morning, or at any 
other time, I shall be glad to do so. 

With kindest regards, I am, 

Sincerely yours, 


Joe McCartrnuy. 
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The Cuamman. The letter will be placed in the record. What we 
gave Senator McCarthy was a privilege which we give all Senators to 
appear and ask questions and I judge if he does not desire to avail 
himself of it that is his affair and he is excused. 

Senator Warkins. Mr. Chairman? 

The Cuarmman. Yes, sir. 

Senator Warkins. Because of the statement made and the conclu- 
sions reached by Senator McCarthy, I want to make it emphatically 
clear that I completely and utterly disagree with what he has said 
with respect to the Justice. 

Senator Keracver. Mr. Chairman, is Senator McCarthy under the 
impression that he at a later time will ask Judge Brennan some ques- 
tions or he will testify himself at a later time ? 

The CuHairman. Of course, he is under no such impression. That 
would be a matter for the determination of the Judiciary Committee 
if they desired. As I understand from him, he desires to ask no fur- 
ther questions. 

Senator O’Manonry. Mr. Chairman, may I make this statement ? 

The CHarrman. Yes. 

Senator O’Manonry. Mr. James Curry, attorney for Mr. Smith 
has just approached me and asked me to make it a matter of record 
that he came to me to thank me on behalf of Mr. Smith and himself 
for the presentation of the question they wanted asked of the nominee. 

The Cuarrman. Yes. Thank you, Senator. 

Senator Krrauver. I want to make it a matter of record, I don’t 
think the question should have been asked. 

The Cuarmman. Mr. Justice, where were you born? 

Mr. Brennan. In Newark, N. J. 

The Cuamman. How old are you? 

Mr. Brennan. I am 50; I will be 51 on April 25 next. 

The Cuatrman. Where did you go to school? 

Mr. Brennan. I attended Newark parochial schools for 3 or 4 years. 
Then local public school. Then Barringer High School in Newark. 
Then the University of Pennsylvania, from which I was graduated 
from the Wharton School there. In 1928 and then the Harvard Law 
School. 

The Cuairman. Did you get a degree from the University of Penn- 
sylvania ? 

Mr. Brennan. I did, sir, bachelor of science in economics. Then I 
attended the Harvard Law School where I obtained the degree of 
bachelor of laws in 1931. 

The Cuarrman. When were you admitted to the bar? 

Mr. Brennan. I was admitted as an attorney in April 1932 and as a 
councilor in April 1935. In New Jersey one is admitted first as an 
attorney and 3 years later I took an examination for admission as 
councilor. 

The Cuatrman. Did you practice law by yourself or were you in a 
firm? 

Mr. Brennan. In fact I started serving my clerkship—in New 
Jersey, applicants for the bar first served a 1-year clerkship before 
being eligible to take the bar examination at that time—I started to 
serve a clerkship between my second and third years in law school 
with the office of Pitney, Hardin, Skinner in Newark, completed my 
clerkship with that office. 
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The Cuarirman. I understand that is one of the leading law firms 
in the State of New Jersey, is that correct ? 

Mr. Brennan. Perhaps I am prejudiced to say so, Senator, but I 
think that is true. 

The Cuarrman. Did you specialize in any kind of work in the firm 
or did you do a general practice or what ? 

Mr. Brennan. I did a general practice until I think about 1937 
when a large part of my practice coincident with the enactment of 
the Wagner Labor Relations Act became representation of employers 
in the labor-relations field. I did not limit my practice to that. I did 
otherwise a general practice, but the labor relations field did take up 
most of my time from that time until I entered the Army. 

The CuatrmMan. Yes, sir. How long did you serve, were you in 
the Army ? 

Mr. Brennan. From July 1942 until September 1945. 

The CuarrMan. Did you serve abroad? 

Mr. Brennan. No; I did not. I served only in the United States. 
Most of my time here at the Pentagon in Washington except for a 
year on the Pacific coast. 

The Cuatrman. Now, how long have you been on the bench in the 
State of New Jersey ? 

Mr. Brennan. I first went on the Superior Court of New Jersey 
on January 27, I believe it was, 1949. As a trial judge I was the 
presiding judge in Hudson County, where Jersey City is located, of 
the nisi prius courts of that county. I was a trial judge in January 
1949 until September of 1950 when I was assigned to the Appellate 
Division of the Superior Court. That is an intermediate appellate 
court, sits in 2 parts consisting of 3 judges. I sat on that court from 
September 1950 until March of 1952 when I was appointed to the 
Supreme Court of New Jersey and I sat on that court until I came 
here on October 16, 1956. 

The Cuamman. What was your rank in the Army ? 

Mr. Brennan. I entered the Army as a major and left the Army as 
a colonel. 

The Cuarmrman. Are you married? 

Mr. Brennan. I am married. 

The Cu4rrman. How many children do you have? 

Mr. Brennan. I have three children. 

The Cuarrman. Mr. Justice, I want to ask you 1 or 2 questions in 
which no case past or present or that I know of in the future is 
involved. 

Do you agree that it is a sound rule of constitutional law in con- 
struing the Constitution of the United States that the Constitution 
and amendments thereto have a fixed and definite meaning when they 
are adopted ? 

Mr. Brennan. I don’t know, Senator, that I could answer that 
question categorically. I don’t think I can. The questions of the 
application of the Constitution and this is also of the application of 
the laws of the Congress come before the Court in every instance in 
a particular fact setting and all I 





The Cuarrman. It is an elemental principle, is it not, of constitu- 
tional law that an amendment to the Constitution has a fixed, definite 
meaning when it is adopted and that that meaning does not change at 
a later time? 








NOMINATION OF WILLIAM JOSEPH BRENNAN, JR. 37 


Mr. Brennan. Again, Senator, I don’t think I could answer that 
categorically because the application of the Constitution and of its 
amendments as well indeed as the interpretation of laws always involve 
their application in respect to particular facts that are involved that 


come before us in a particular case and I can’t say as to any particular 


case What particular application is—— 

The Cuarrman. I am not asking as to any particular case. 

Mr. Brennan. What I am suggesting, Senator, only is this, that in a 
particular case, I am only using it as an illustration, the determina- 
tion is governed so much by the precedents which have been decided 
in similar or like situations before and what they involve in the given 
case I can answer only as the particular case is before me and that 
is why I don’t think it is possible categorically to answer that question. 

The Cuarrman. Well, now, what are the rules then to determine the 
construction of an amendment to the Constitution of the United States 
or to the Constitution itself ? 

Mr. Brennan. Senator, as I have suggested there is a great body 
of precedent that deals with every amendment as well as with every 
provision. I don’t suppose there is a single provision or clause indeed 
of the main Constitution or of any of its amendments which hasn’t at 
one time or another been the subject of litigation in which certain de- 
terminations have been made and when another instance arises in 
which a given determination has to be made on particular facts all of 
that body in respect to the particular clause or provision or amendment 
or otherwise comes into play and the determination of each of us—— 

The Cuarrman. Then you think that the meaning of the Constitu- 
tion should be determined by the expressed provisions and by the prece- 
dents? 

Mr. Brennan. I think that is right, sir. 

The Cuarrman. Yes. 

Mr. Brennan. Because the precedents—of course precedents change 
too as you know, Senator. 

The Cuarrman. Certainly. What is a precedent? 

Mr. Brennan. Much has been written. I don’t think I can answer 
that. I mean I can answer that any prior determination of the Court is 
a precedent. 

The Cuatrrman. What other precedents could there be? 

Mr. Brennan. Sometimes we get precedents which take us back 
into English decisions on occasions. 

The Cuatrman. They are court decisions, are they not? 

Mr. Brennan. Yes. 

The Cuarrman. Aside from court decisions, are there any prece- 


dents? 


Mr. Brennan. Very often not so much precedents, I suppose, as 
when we work on statutes for example, we also always look into what 
the Congress has said when that is being developed, the particular leg- 
islation. 

The Cuarrman. The intent of Congress, that’s right. 

Mr. Brennan. That’s right. 

The Cuarrman. Do you think that a book written by some college 
professor could be a precedent 4 

Mr. Brennan. I will say this, that very often 





The Cuairman. Not by a legal scholar but just a book written or 
literature could be a precedent ? 
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Mr. Brennan. There again, Senator, there have been precedents for 
reliance upon many materials in the determinations of cases before us. 
That has been done of course throughout the history of the Court. 

The Cuarrman. You don’t think then that a college professor when 
the current theories of psychology and sociology change that that 
changes the Constitution of the United States; do you? 

Mr. BreNNAN. Well, of course it doesn’t change the Constitution of 
the United States, Senator, but 

The Cuatrman. It couldn’t change the meaning of the Constitution. 

Mr. Brennan. But what I am trying to make clear is in the search 
in any case for the right decision necessarily judges, it is part of the 
judicial process to consult a lot of things which may bear upon the 

articular case that is before you for decision. I think that is the 
judicial process, not only in the United States Supreme Court but in 
every court. Certainly it was the process in the court on which I sat 
in New Jersey. 

The Cuarrman. Do you think the Constitution of the United States 
could have one meaning this week and another meaning next week ? 

Mr. Brennan. I think that puts it in rather a narrow compass, 
Senator. The application of the Constitution is a problem of apply- 
ing to living matter, cases that come before us. Where the differences 
often arise is in, like fingerprints, it is hard to say that any two cases 
are always alike. Rarely does that ever happen. All I can say for 
myself, Senator, is that as I have tried to do ever since I have been a 
judge, that is with an approach of disinterestedness if I may phrase 
it that way, conscientiously to the best of my ability to apply the law 
whether the applicable law is constitutional, legislative, or common 
law or otherwise to the facts of the given case that is before us. 

I don’t think it is possible for a judge otherwise to discharge his 
function. 

The Cuarrman. Senator Kefauver, any questions? 

Senator Keravver. I don’t think I have any questions. 

The CHarrMAN. Senator Wiley ? 

Senator Winey. I am very sorry, I wasn’t here this morning. I was 
very favorably impressed with the Justice’s statements yesterday. 
He realizes very apparently we are living in a changing world. The 
Court has definitely spoken about resulting powers and we have exer- 
cised it for a number of years. The Constitution is a living institu- 
tion, it is not meant to be a dead thing, otherwise if it were so we would 
have had cracks in it long ago. 

What I want to say again, Mr. Justice, that in those wonderful 
words where you had the courage to speak about man’s inhumanities 
to man, no matter whether he is a judge or a Senator or a policeman 
or anything else we need more of those words and I, sir, have no ques- 
tion as to your ability, your integrity and the quality of that fine 
mind of yours to render service to this, that this people and this Gov- 
ernment needs. 

Mr. Brennan. Thank you, Senator. 

The CHarrmMan. Senator Watkins? 

Senator Wartxkrns. I am somewhat interested in the questions that 
have been just put by the chairman with respect to the interpretation 
of the Constitution and the meaning of precedents. 

Isn’t a precedent merely what, for instance, with respect to the 
interpretation of the Constitution, men at another time think the 
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framers of the Constitution meant? When they say that, that becomes 
a precedent. 

Mr. Brennan. I think, Senator, if I may just amend that to suggest 
that what they have applied in a given fact setting before them at 
the time in light of everything in which that fact setting arises. 

Senator Watkins. They interpret it with respect to that. 

Mr. Brennan. That’s right. 

Senator Warxtns. Actually, the meaning of the Constitution 
doesn’t change but different men at different times have divergent 
ideas as to what it meant? 


Mr. Brennan. That is true. But I think always you must remem- 
ber that the different situations that arise in which the meaning has 
to be applied. 


Senator Warxkins. They may understand what they were attempt- 
ing to do better as the factual situations point up the problems 
involved ? 

Mr. Brennan. That’s right. 

Senator Warkrns. Personally I have a strong feeling that the 
Constitution, the meaning of the Constitution itself does not change 
and should not change. ‘But human beings are likely to err—all of 
us err some time or other in our lives and. as we try to interpret that 
Constitution, we may get different points of view. 

Mr. Brennan. That’s right and it has happened. 

Senator Warxrns. And we are charged with that responsibility. 
For instance, if I were on a court and my responsibility was to inter- 
pret a constitutional issue, I would have to interpret it in the best 
light I had and the best intelligence according to my conscience. 

Mr. Brennan. That is what I attempted to say. 

Senator Watkins. The idea that simply because some judge, shortly 
after the Constitution was framed, rendered an opinion, that it has 
to be a binding precedent for all time, I don’t think that is correct. 

Mr. Brennan. That is the reason I suggest that precedents some- 
times are overturned. 

Senator Warktns. Because men at a later time may see more clearly 
what they intended to mean or what they did mean when they drafted 
that Constitution. Therefore we can’t let the first judge who passed 
on it fix it for all times. 

Mr. Brennan. That’s right, sir. 

Senator Warkins. I want to say in connection with the matters that 
have been presented here—I have listened carefully to what has been 
said and the questions raised—that I have every confidence that you 
do have respect for the power of the Congress to investigate, that 
you have cast no reflection whatever on that power. 

You may have said something that would indicate you were not 
always in agreement with the way we did our job. A good many 
Americans have that same point of view and I don’t disagree with 
them, although I am one of the investigators, as a member of the 
Internal Security Subcommittee. 

I like the way you have met these questions and I believe you can 
render great service to the country. 

You have had a wonderful background which should have trained 
you to perform in a judicial manner in the courts, under your oath, 
the duties that will be assigned to you as a member of that Court. I 
congratulate you and the State which presented you here. 
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I lived for a number of years in your city of Newark. It is a 
wonderful place for people to live and there are a fine lot of Americans 
up there. 

Mr. Brennan. Thank you indeed. 

The Cuarrman. Senator Dirksen ? 

Senator Dirksen. No questions. 

The CuarrmMan. Senator Hruska? 

Senator Hruska. No questions. 

The Cuarrman,. That’s all. 

Senator Witry. May I suggest, Mr. Chairman, that, when the Con- 
stitution was born, it was a horse and buggy age. Now we are in the 
atomic age, and the Court has recognized the doctrine of resulting 
powers as within the purview of the ‘Constitution. Am I right about 
that ? 

Mr. Brennan. I think you are, sir. 

Senator Wirey. In other words it is not a dead instrument. It is 
meant to keep America alive in the changing world in which we live. 
And I fully agree, if you will, that the Constitution is the charter of 
our lives and our privileges and our rights. However, it is not made 
to be a fetish. It is made to be a vital dynamic thing to preserve those 
rights. And I undestood from your testimony yester day that you 
agree. The instrument is good. The Constitution is good. But human 
beings are not so good at times, and that gives all the trouble. Am I 
right about that ? 

Mr. Brennan. I think you are. Including judges. 

Senator WATKINS. You wouldn’t assert for a moment that the Ten 
Commandments have changed their meaning ? 

Senator Witey. I might argue on that question. Men have inter- 
preted some of them differently. 

Senator Kerravver. I don’t think Justice Brennan intended to 
imply that the rule of stare decisis or whatever you call it, the law of 
the previous case should be altered or overthrown or changed unless 
there is some compelling reason ? 

Mr. Brennan. Oh, yes, not idly ever. 

Senator Keravver. People base their property rights, their future, 
future action, their personal conduct about that by what the Supreme 
Court has decided as the chief court of this land in the various cases 
which make up the guide of economic and personal action. 

I am sure my colleagues didn’t mean to imply that they should not 
have great weight and should only be modified if there is some com- 
pelling reason under ver y different circumstances to which they may 
give that application. 

Mr. Brennan. That’s right. 

The CuarrmMan. You don’t mean the Supreme Court can amend the 
Constitution of the United States? 

Mr. Brennan. The only way to amend the Constitution of the 
United States is by the method provided by the Constitution. 

The Cuarrman. Any further questions’ 

We will now adjourn. 

(Whereupon at 11:25 a. m. the hearing was adjourned. ) 
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